
The Southwark judgment 
(2009)

LAW MAP: 
Supporting homeless children aged 16 and 17

Case studies: 

Celina is 17. She contacted children’s social care saying she has been homeless for two months after her
parent told her to leave the family home because of the constant arguing over her dropping out of 6th
Form after she failed one of her mock exams. A social worker advised Celina to contact the local authority
housing department. She asks an advocate for help. 

Domestic case law Statutory guidance Primary legislation 

Quincy is 16. He tells his advocate he can no longer live at home because his family found out about his
sexuality. He says they are verbally abusive, threatening and his dad even tried to punch him. He tells you
this is having a severe impact on his mental health, and he wants to go into care, but he worries his
parents won’t agree to this. 

Prevention of homelessness and provision of accommodation for
16 and 17 year old young people who may be homeless and/or

require accommodation (last updated 2018)

Children Act 
1989 

Most relevant legislation and government guidance: 

Key: 

Mo is 16. He contacted children’s services saying he feels unsafe at home because of the people who
associate with his family. They use children to sell their drugs, and Mo is scared that soon they’ll try to get
him involved. He has been sleeping on different friends’ sofas for the past six months. A social worker
contacted Mo to let him know that she had spoken to his parents, and they are happy to have him back at
home any time.   



The Southwark judgment (2009)

Children Act 1989 

© Article 39, July 2022

Section 20(1) places a duty on local authorities to provide accommodation for any child in need
who appears to require accommodation because (a) there is no person with parental responsibility
for the child, (b) the child is lost or abandoned or (c) where the person caring for the child is
prevented from providing suitable accommodation or care. A ‘child’ is defined as a person under
the age of 18 in the Children Act 1989. 

The section 20(1) duty specifically applies to children aged 16 and 17 whose welfare is likely to be
seriously prejudiced if they are not provided with accommodation – section 20(3). 

Local authorities have the power to provide accommodation for any child within their area, even if
a parent or another person who has parental responsibility is able to provide accommodation, if it
is considered necessary to safeguard or promote the child’s welfare – section 20(4). 

The wishes and feelings of children regarding the provision of accommodation must be ascertained
(so far as is reasonably practicable and consistent with the child’s welfare) and given due
consideration (having regard to the child’s age and understanding) – section 20(6). 

Section 20(7) prevents local authorities from providing accommodation under section 20 if a person
with parental responsibility who is willing and able to provide accommodation objects BUT section
20(11) states unequivocally that where a child who has reached the age of 16 agrees to being
provided with accommodation under this section, parental consent is not required.

Held that where a duty under section 20 of the Children Act arises, it takes precedence over the
duties set out in the Housing Act 1996; and 

Confirmed the primacy of the specific duty under section 20 over the general duty under
section 17 of the Children Act 1989.

The landmark (House of Lords, then the highest UK court) Southwark judgment clarified and
reaffirmed local authority duties towards homeless 16 and 17-year-olds. The judgment: 

This judgment informed a revised version of the statutory guidance that must be followed by local
authorities. 

For an accessible summary of the Southwark judgment, please read our children’s rights
legal digest here. 

In addition to any harms suffered by a child aged 16 or 17 at the present time, delays by a local
authority to look after them under the Children Act 1989 can impact on the amount of time the
child will have spent in care when they turn 18. This, in turn, can result in the child not being
recognised as a former relevant child and not being eligible for the full range of leaving care
entitlements. It is therefore crucial to ensure homeless children aged 16 and 17 are supported by
advocates to get independent legal advice and representation if the local authority is disputing its
duties or is delaying action to accommodate the child. 

It's also important to remember that, on the application of a local authority, a family court can issue
a care or a supervision order, with the former leading to a child becoming looked after - see section
31 of the Children Act 1989 (note that section 31(3) precludes this route into care for 17-year-olds).    

https://www.legislation.gov.uk/ukpga/1989/41/section/20
https://www.legislation.gov.uk/ukpga/1989/41/section/20
https://www.legislation.gov.uk/ukpga/1989/41/section/20
https://www.legislation.gov.uk/ukpga/1989/41/section/20
https://www.legislation.gov.uk/ukpga/1989/41/section/20
https://www.legislation.gov.uk/ukpga/1989/41/section/20
https://article39.org.uk/2021/01/27/childrens-rights-legal-digest-january-2021/
https://www.legislation.gov.uk/ukpga/1989/41/section/31
https://www.legislation.gov.uk/ukpga/1989/41/section/31
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Local authorities (children’s social care) must carry out an assessment in all cases where a 16 or 17
year-old is referred as homeless or appears to be homeless, including where he/she is approaching
their 18th birthday, is pregnant or has children (para 3.1).

Suitable emergency accommodation must be provided if the child has nowhere safe to stay and if the
child is accommodated for a continuous period of more than 24 hours, they become looked after (para
3.4). 

The welfare of the child is paramount and a 16 or 17 year-old must not be placed at risk whilst waiting
for the completion of a children’s social care assessment (para 3.23). 

Children must be provided with accurate and comprehensive information about their rights and the
implications of being and not being accommodated under section 20 (para 3.43 onwards, also 3.49). 

Homeless children aged 16 and 17 have a legal right to receive help from an advocate (para 3.46-47
and 3.63).

Every 16-17 year old assessed as being a child in need but who does not wish to be accommodated
should have a child in need plan (para 3.50). 

Bed and breakfast accommodation, including hotels and nightly-let accommodation with shared
facilities is not suitable for any 16 or 17 year-old (para 5.10) and children should never be placed in all-
ages night shelters (para 5.12).

16 and 17 year-olds are legally children and it is not (usually) appropriate for them to be placed in
temporary accommodation without on-site support (para 5.13).

This government guidance, which is statutory, meaning it must be complied with by local authorities unless
they have very good reason to depart from it, sets out a range of important entitlements of homeless 16-
and 17-year-olds, including: 

An example of a Local Government and Social Care ombudsman decision based on duties connected to
the Southwark judgment - see here. 

An accessible summary of a High Court judgment examining local authorities’ duties under section 20 of
the Children Act 1989 towards children and young people awaiting the outcome of an age assessment –
see here. 

Additional information:

Local authority duty to investigate child protection concerns
Section 47 of the Children Act 1989 places a duty on local authorities to investigate concerns in order to
decide if action is necessary to safeguard or promote a child’s welfare where there is reasonable cause to
suspect that child is suffering or is likely to suffer significant harm. This duty applies to all children,
whatever their age and wherever they are living. Section 47 includes duties around ascertaining and giving
due consideration to the child’s wishes and feelings (see p.6 of our guide for advocates). 

Other resources: 

https://www.gov.uk/government/publications/provision-of-accommodation-for-16-and-17-year-olds-who-may-be-homeless-and-or-require-accommodation
https://www.gov.uk/government/publications/provision-of-accommodation-for-16-and-17-year-olds-who-may-be-homeless-and-or-require-accommodation
https://article39.org.uk/2022/02/23/childrens-rights-legal-digest-february-2022/
https://article39.org.uk/2022/02/23/childrens-rights-legal-digest-february-2022/
https://article39.org.uk/our-monthly-legal-digest/
https://article39.org.uk/our-monthly-legal-digest/
https://www.legislation.gov.uk/ukpga/1989/41/section/47
https://article39.org.uk/wp-content/uploads/2022/02/Guide-4-wishes-and-feelings-FINAL-February-2022.pdf

