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-V- 

 
SECRETARY OF STATE FOR EDUCATION 
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CLAIMANT’S SKELETON ARGUMENT 
For full hearing on 8-9 February 2022 

 
 

References to the Core Bundle/Supplementary Bundle are given in the form [Bundle/Page Number] 

INTRODUCTION 

1. This claim challenges the Care Planning, Placement and Case Review (England) 

(Amendment) Regulations 2021 (“the 2021 Regulations”) [CB/153-156]. The 2021 

Regulations amend the Care Planning, Placement and Case Review (England) Regulations 

2010, making it unlawful for local authorities to place children in care in ‘unregulated 

placements’ where they do not receive care, but only if the child is aged under 16. The  

Claimant contends that the Defendant’s decision to limit the application of the 2021 

Regulations to under 16s was  irrational and taken in breach of the PSED, and his prior 

consultation was unlawful. 

2. Establishments which provide care and accommodation to children must be registered and 

inspected by Ofsted, and providers are required to follow the quality standards set out in 

regulations provided for by the Care Standards Act 2000. However unregulated placements 

where children do not receive care are not registered or inspected by any regulatory body. 

Following serious concerns about the safety and welfare of children in care living in 

unregulated accommodation – typically shared housing, hostels, flats and bedsits – the 

Defendant consulted on proposals to prohibit these placements for children aged under 16. 

The Defendant stated in his consultation response that “I cannot imagine a circumstance in 

which a child under the age of 16 should be placed in a setting that does not provide care…”.  

3. At that time, the Defendant’s published data showed there were around 6,390 children in care 

aged 16 and 17 living in unregulated accommodation, and just 100 or so children aged 15 or 

younger. The evidence shows that highly vulnerable children, predominantly aged 16 and 17, 
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are being placed, in large numbers, in unsuitable unregulated placements because there are 

insufficient suitable homes for them. Children in this type of accommodation are 

disproportionately placed outside their local areas, uprooting them from their schools, 

communities and family and friendship networks as well as creating distance between them 

and their social workers and local authorities. Unaccompanied asylum-seeking children 

(“UASC”), children at risk of criminal and sexual exploitation and trafficking, and children 

who have ‘complex needs’ including significant mental health difficulties, are among those 

living in these settings.  

4. The Defendant’s purported justification for the decision to only protect under 16s from the 

harms of unregulated accommodation is merely the assertion that children in care who are 

under 16 always need care, whilst children in care who are aged 16-17 do not necessarily 

need care. The Claimant contends that this justification does not stand up to any scrutiny.  

LEGAL FRAMEWORK 

5. Children can become “looked after” by a local authority in one of three ways, generally: 

a.  First, where a local authority applies to the court for a care order where they consider 

a child is suffering, or is likely to suffer, significant harm (s.31 CA89); 

b. Second, where a caregiver is unable or unwilling to provide suitable accommodation 

or care for them (s.20 CA89, often referred to as “voluntary” accommodation); 

6. Looked after status has also been automatically granted to children (of whom the majority are 

aged 16 and 17) who are remanded to youth detention accommodation (see s. 104 Legal Aid, 

Sentencing and Punishment of Offenders Act 2021). It is of note that the ‘Children’s 

Expectations’ inspection framework for child prisons includes four categories of healthy 

prison tests, one of these being ‘care’.  

7. A child who is the subject of a care order is described as being “in care” whilst those 

accommodated under s.20 are described as being “accommodated”, and these groups are 

collectively known as “looked after children” (see s.22 CA89). For convenience, the 

collective term “children in care” is used to refer to all looked after children.  

8. The only differentiation CA89 makes here between children over 16 and children under 16 is 

that a care order cannot be made in respect of a child who is aged 17 (s.31(3) CA89), and 

children can refuse to be accommodated under s.20 CA89 from the age of 16, and can also 

request to be accommodated. However, none of these technical distinctions in any way go to 

the substantive safeguards and entitlements that children in care of all ages generally enjoy.  
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9. The legislative framework, CA89 and in particular the Care Planning, Placement and Case 

Review (England) Regulations 2010 (“the 2010 Regulations”), set out how children are to be 

cared for by their local authorities. In particular: 

a. Local authorities are under a duty to safeguard and promote the welfare of children in 

care, and “to make such use of services available for children cared for by their own 

parents as appears to the authority reasonable in his case” (s.22(3)); 

b. Local authorities must maintain a child in care (s.22B); 

c. A “care plan” must be produced which must include an assessment of the child’s 

needs for services to achieve or maintain a reasonable standard of health or 

development, and plan for how those care needs will be met (reg.4(1)). Care plans 

must also be prepared for 16-17 year olds, and be agreed with that child (reg.4(5)), 

and must detail how their needs will be met, including “self-care skills” (reg.5); 

d. Before making arrangements to place a child in a placement, the local authority must 

prepare a placement plan (reg.9), and set out in that plan: “how on a day to day basis 

[the child] will be cared for and [the child’s] welfare will be safeguarded and 

promoted by the appropriate person” (schedule 2, para 1(1) of the 2010 Regulations). 

10. The legislative framework has never, hitherto, distinguished between placement types on the 

basis of age. Nevertheless, this approach was attempted in practice by local authorities prior 

to the seminal 2008 judgment in R (G) v Southwark LBC [2009] 1 WLR 1299, where the 

local authority submitted that a child aged 16 or 17 ought to be accommodated by the local 

housing authority under the Housing Act 1996 and that its duties under s.20 CA89 could be 

discharged by making the necessary arrangements with the housing authority; [37]. This 

submission was roundly rejected by the House of Lords. Lady Hale (giving the leading 

judgment) cited at [5] an earlier House of Lords decision of R(M) v Hammersmith and 

Fulham LBC [2008] UKHL 14, [2008] 1WLR 53 at [4]: “the clear intention of the legislation 

is that these children need more than a roof over their heads…”, as well as Rix LJ in in the 

Court of Appeal [2009] 1 WLR 34, who stated at [35] that: “a child, even one on the verge of 

adulthood, is considered and treated by Parliament as a vulnerable person to whom the state, 

in the form of the relevant local authority, owes a duty which goes wider than the mere 

provision of accommodation”. The House of Lords found that whilst some 16 or 17 year olds 

may be able to manage “without anyone caring for him at all”, those 16-17 year olds who 

cannot be expected to manage without care ought to be accommodated under s.20 CA89 (see 

[28]).   

The 2021 Regulations and their Legislative Framework 
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11. The 2021 Regulations commenced on 9 September 2021. Their explanatory note provides: 

These Regulations make provision about the placement of looked after children who 
are under 16 where that accommodation is in accordance with other arrangements 
under section 22C(6)(d) of the Children Act 1989. 
 

12. Section 22C of the Children Act 1989 provides (emphasis added): 

22C Ways in which looked after children are to be accommodated and maintained 
… 
(5)  If the local authority are unable to make arrangements under subsection (2), they 
must place C in the placement which is, in their opinion, the most appropriate placement 
available. 
(6)  In subsection (5) “placement”  means— 

(a)  placement with an individual who is a relative, friend or other person 
connected with C and who is also a local authority foster parent; 
(b)  placement with a local authority foster parent who does not fall within 
paragraph (a); 
(c)  placement in a children's home in respect of which a person is registered 
under Part 2 of the Care Standards Act 2000…; or 
(d)  subject to section 22D, placement in accordance with other arrangements 
which comply with any regulations made for the purposes of this section.  

13. In other words, the 2021 Regulations concern the placement of children other than with their 

parent (s.22C(2)), relative, friend, connected person, a foster parent, or in a children’s home – 

all settings where the child receives care. Several different types of residential 

accommodation are currently registered and inspected as ‘children’s homes’.1  

14. The following table provides a comparison of the changes made by the 2021 Regulations: 

Provision 2010 Regulations 

 

2010 Regulations as amended by the 2021 
Regulations 

Reg 27 
27. General duties of the 
responsible authority when 
placing a child in other 
arrangements 

Before placing C in 
accommodation in an unregulated 
setting under section 22C(6)(d), the 
responsible authority must— 
(a)  be satisfied that the 
accommodation is suitable for C, 
having regard to the matters set out 

27. General duties of the responsible 
authority when placing a child in other 
arrangements 

Before placing C in accommodation in 
accordance with other arrangements 
under section 22C(6)(d), the responsible 
authority must— 
(a)  be satisfied that the accommodation is 
suitable for C and, where that 
accommodation is not specified in regulation 
27A, must have regard to the matters set out 

                                                           
1 Ordinary children’s homes (where the majority of children are aged 14 to 17 years), residential special schools when 
children live there for more than 295 days a year, boarding schools when children live there for more than 295 days a 
year, children’s homes providing short break care and secure children’s homes. Secure 16 to 19 Academies, a new form 
of secure children’s home, will also be registered by Ofsted and have to follow the children’s homes quality standards. 

https://uk.westlaw.com/Document/IC9E74440990011DE9676E132BC2A134B/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I5FF1A070E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/IE802DFB0E45011DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://uk.westlaw.com/Document/I5FAA8551E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://uk.westlaw.com/Document/IDAA1DD71341A11E0A38CDBBA4D0375A9/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)
https://uk.westlaw.com/Document/IC9E74440990011DE9676E132BC2A134B/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/IC9E74440990011DE9676E132BC2A134B/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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in Schedule 6, 
(b)  unless it is not reasonably 
practicable, arrange for C to visit 
the accommodation, and 
(c)  inform the IRO. 

in Schedule 6, 
(b)  unless it is not reasonably practicable, 
arrange for C to visit the accommodation, 
and 
(c)  inform the IRO. 

Sch 6 
“Matters to be considered before 
placing C in accommodation in an 
unregulated setting under section 
22(6)(d)… 

“Matters to be considered before placing C 
in accommodation in accordance with other 
arrangements under section 22(6)(d) 
… 

 

15. The Regulations also introduce Regs. 27A-27B into the 2010 Regulations. Reg 27A provides: 

27A. Prohibition on placing a child under 16 in other arrangements 
A responsible authority may only place a child under 16 in accommodation in accordance 
with other arrangements under section 22C(6)(d), where the accommodation is— 
(a)  in relation to placements in England, in— 
(i)  a care home; 
(ii)  a hospital as defined in section 275(1) of the National Health Service Act 2006; 
(iii)  a residential family centre as defined in section 4(2) of the Care Standards Act; 
(iv)  a school within the meaning of section 4 of the Education Act 1996 providing 
accommodation that is not registered as a children's home; 
(v)  an establishment that provides care and accommodation for children as a holiday 
scheme for disabled children as defined in regulation 2(1) of the Residential Holiday 
Schemes for Disabled Children (England) Regulations 2013; 

16. Reg. 27B provides for a very limited exception to the prohibition under regulation 27A for 

cases were a child’s age is disputed.  

Children’s Homes (England) Regulations 2015 (“the 2015 Regulations”) 

17. When the Defendant laid the 2021 Regulations, he confirmed the development of national 

standards for unregulated accommodation for children in care aged 16 and 17.  

18. Quality standards already exist for establishments which provide care and accommodation 

(children’s homes in all their different forms). The explanatory memorandum to the 2015 

Regulations explains their introduction (paras 7.1-7.2):  

“Reports published [in 2012] by the Deputy Children’s Commissioner and the All Party 
Parliamentary Groups for Runaway and Missing Children and Adults and for Looked 
After Children and Care Leavers identified serious failings in children’s residential care. 
The reports showed that too many children were being cared for in placements that were 
not safe or that did not meet their needs. 

…if improvements in outcomes for all children were to be secured, a fundamentally 
different regulatory regime which would encourage homes to have high aspirations for 
their children and to deliver high quality care was essential. This is the purpose of the new 
Regulations and the Guide…” 

https://uk.westlaw.com/Document/I14645631396E11DFA737B800123D7271/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
https://uk.westlaw.com/Document/I14645631396E11DFA737B800123D7271/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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19. No differentiation was made under the 2015 Regulations between children who were aged 

16-17 and those aged under 16. 

20. The 2015 Regulations do not expressly define “care”, however reg.6(2)(b) elaborates on the 

meaning of care in the child’s day-to-day life. It requires children’s homes to do the 

following: 

a. Promote and protect each child’s welfare; 

b. Treat each child with dignity and respect; 

c. Provide personalised care that meets each child’s needs, as recorded in the child’s 

relevant plans, taking account of the child’s background; 

d. Help each child to understand and manage the impact of any experience of abuse or 

neglect; 

e. Help each child to develop resilience and skills that prepare the child to return home, 

to live in a new placement or to live independently as an adult; 

f. Provide children with physical necessities and personal items; 

g. Make decisions about the day-to-day arrangements for each child, in accordance with 

their plans, but which give the child an appropriate degree of freedom and choice. 

FACTUAL BACKGROUND 

21. The Court is invited to read the first witness statement of Ms Carolyne Willow, Founder 

Director of the charity Article 39 for the full background to this claim [CB/221-253]. The 

Court is also asked to consider the statements of three young people with experience of being 

accommodated in unregulated placements as children where they could not and did not 

receive care, and the foster carer of one of these young people. In addition, the Claimant 

relies upon the following statements: 

a. Vicki Nash from Mind. Her evidence explains that there is no difference between 16-

17 year olds and under 16 year olds in respect of their mental health needs, and details 

some of the specific mental health challenges faced by unaccompanied minors, black 

boys, and 16-17 year olds in the care system [CB/277-293]. 

b. Ali Gunn from the Together Trust. Her evidence demonstrates that large numbers of 

children placed in unregulated accommodation are not in education, employment or 

training, and details the negative experiences and risks faced by these children 

[CB/294-301]. 

c. The Refugee and Migrant Children’s Consortium, evidencing the detrimental impact 

of unregulated placements on the health and wellbeing of UASC and refugee children 

who are disproportionately placed in these settings [CB/302-336]. 
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Children who live in unregulated accommodation, and concerns about their safety and welfare  

22. There were 6,490 children in care living in unregulated accommodation on 31 March 2019, 

representing an 89% increase since March 2010.2 Over one-third of all 16-17 year olds in 

care are living in this form of accommodation. Furthermore, the numbers of children 

experiencing such placements in a given year is far higher; the Children’s Commissioner for 

England found that 12,800 children in care spent some time in unregulated accommodation in 

2018/19.3 

23.  The Defendant carried out a review of children in unregulated accommodation as of 31 

March 2019, published in February 2020. It showed that: 

a. 29% of children were the subject of a care order; 

b. 37% were put into this type of accommodation within less than a week of entering 

care; 

c. More than half of the children were from black and minority ethnic communities (as 

compared to only 26% of the care population being non-white); 

d. 40% were UASC. In that year, UASC represented only 6% of children in care;   

e. 71% of children were boys (as compared to 56% of the overall care population). 

24. Children in care are an extremely vulnerable cohort for whom life-chances and outcomes are 

“strikingly poor”4. The latest figures indicate that 38% of children who have been looked 

after continuously for 12 months or more are a “cause for concern”. 11% of children in care 

have gone missing over the past year, the majority of whom are placed in residential 

children’s homes, secure homes, or unregulated accommodation.5 In 2019/20, only 11% 

received grades 5 or above in their English and Maths GCSEs as compared to 50% of pupils 

generally.6 As Lieven J held (and as cited by the Court of Appeal) in Article 39 v Secretary of 

State for Education [2020] EWCA Civ 15777: “I fully accept... that the children [in care] are 

particularly vulnerable.”8   

25. There is compelling evidence to suggest that this general vulnerability is heightened when 

children are placed in unregulated settings: 

                                                           
2 Commons Library Briefing Paper, §4.2 [SB/923].  
3 Children’s Commissioner (2020), The children who no-one knows what to do with (page 7) [SB/607].  
4 Paragraph 7.3 of the Explanatory Notes to the 2010 Regulations.  
5 All statistics in this paragraph are taken from the latest figures published by DfE.  
6 See DfE’s annual publication: “Outcomes for children in need, including children looked after by local authorities in 
England” (published 25 March 2021) [SB/882]. 
7 The Claimant’s previous successful challenge to the consultation on regulations which removed protections for children in 
care during the Covid-19 pandemic. 
8 Article 39 v Secretary of State for Education [2020] EWHC 2184 (Admin) at §71, cited by the Court of Appeal in Article 39 v 
Secretary of State for Education [2020] EWCA Civ 1577 at §43.  
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a. 22 children in care aged 16 and 17 died while living in unregulated accommodation 

between 2018 and 2020.9 Information provided by the Defendant indicates the 

majority of these children took their own lives. 

b. In September 2020, the Children’s Commissioner for England reported that children 

in unregulated accommodation experience “a great deal of instability”. Almost a 

third (30%) of 16-17 year olds in these placements go missing, as compared to 12% of 

children the same age who live in other types of settings.10 The Children’s 

Commissioner found that a significant proportion of unregulated accommodation is 

very poor quality, with children suffering violence and hunger, and lacking basic 

facilities such as bedding and cooking utensils. She concluded that: “At the moment, 

some of the country’s most vulnerable teenagers are being housed in accommodation 

that is barely fit for human habitation, without the protection, care and support they 

need to lead full and happy lives.” 11 [Willow/50 at CB/234]. 

c. A report published by Crest Advisory, a police and criminal justice consultancy, links 

unregulated accommodation with county lines12 exploitation, in what one social 

worker described as ‘government-funded trap houses’.13  

d. UASC have particular vulnerabilities which are compounded by the nature of 

unregulated accommodation. The Defendant’s own statutory guidance states: 

“[UASC] are alone, in an unfamiliar country and may be surrounded by people 

unable to speak their first language… They are at increased risk of going missing, 

often leaving the care of those who would protect them to return to traffickers who 

will continue their exploitation…”14  

e. In December 2019, a coroner investigating the death of a 17 year old child wrote to 

the Defendant. The child had been placed – after a series of secure placements – into 

an unregulated placement. The coroner noted that local authorities cannot perform the 

task of Ofsted in inspecting the quality of provision when discharging their s.22C 

duty, and “the lack of statutory regulation is placing vulnerable young people at risk, 

and there is a realistic possibility that deaths may occur.”15 

                                                           
9 Information supplied in response to a parliamentary question: https://questions-statements.parliament.uk/written-
questions/detail/2021-10-27/64629 [SB/900-901]. 
10 Children’s Commissioner for England (September 2020) Unregulated. Children in care living in semi-independent 
accommodation, page 12 [SB/584] and [CW1/28 at CB/227]. 
11 Ibid, page 15 [SB/587]. 
12 The National Police Chiefs Council defines “county lines” as describing gangs and organised criminal networks involved in 
exporting illegal drugs into one or more importing areas within the UK. They are likely to exploit children and vulnerable 
adults to move and store drugs, and will often use coercion, intimidation, violence (including sexual violence) and weapons. 
13 https://www.crestadvisory.com/post/unregulated-care-homes-and-county-lines [SB/858-868] 
14 “Care of unaccompanied migrant children and child victims of modern slavery”: statutory guidance for local 
authorities (November 2017) (paras 1-2), emphasis added [SB/824]. 
15 https://www.judiciary.uk/wp-content/uploads/2020/01/Jacob-Bates-2019-0456.pdf (page 3) [SB/277-281]. 

https://www.crestadvisory.com/post/unregulated-care-homes-and-county-lines
https://www.judiciary.uk/wp-content/uploads/2020/01/Jacob-Bates-2019-0456.pdf
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26. Judges have expressed concern, in judgments sent to the Defendant, that unregulated 

placements are used for vulnerable children, due to a lack of appropriate placements. In 

Lancashire CC v G (No 4) [2021] EWHC 244 (Fam), Macdonald J stated at [32]-[34]: 

“As I have commented in my previous judgments, this places the court in the invidious 
position of being required by the law of this realm to make decisions that hold G's best 
interests as the court's paramount consideration but being effectively disabled from doing 
so by an ongoing and acute lack of appropriate welfare provision for a constituency of 
the country's most needy, most vulnerable children” 

The Defendant’s acknowledgement of growing concerns and his 2020 consultation 

27. The Defendant launched his consultation into unregulated accommodation on 12 February 

2020 [SB/226-246]. The consultation made a number of proposals, including that the 

placement of looked after children aged 15 and younger in unregulated provision be banned 

and national standards be developed in respect of unregulated accommodation for looked 

after children aged 16 and 17. The questions which are the focus of this claim were: 

“Ending the use of independent and semi-independent provision for children under the 
age of 16… 
1) Please set out any positive and/or negative impact you think this change would bring 
about, and the areas we should consider to ensure it is effectively implemented… 

2) Please share your examples of good practice here.” 

28. The consultation received over 400 responses (including from over 165 young people). The 

Claimant’s analysis of the consultation responses is set out at CW 1/32 and 67-71 [CB/227 

and 239-240]. The Court’s attention is especially drawn to the Claimant’s summary of young 

people’s views and experiences in Annex A, produced in the absence of any published 

summary or analysis of young people’s responses by the Defendant. 

29. The Defendant’s consultation outcome document sets out a selective and unrepresentative 

picture of the evidence that was provided to it, and fails to mention (let alone engage with) 

the proposal of the Children’s Commissioner for England (and others, including Article 39) 

that the appropriate course to safeguard children was to extend the application of the 

children’s homes quality standards to unregulated provision [Willow 1/12-13 at CB/223-

224]. The views of 165+ young people who responded to the consultation are barely 

represented in the Consultation response, and do not feature at all in the analytical report.  

30. The Defendant’s response to the consultation, which confirms his plan to ban the use of 

unregulated accommodation for the approximately 100 under 16s current placed there, and 

press ahead with its plan for national standards for 16-17 year olds states at pages 9-10:  

“This provision, when it involves high quality tailored support for older children, is an 
important part of the care system and is vital in ensuring that there is a range of placement 
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options that reflect the diverse needs of the children in care and care leaver cohort aged 
16 and 17. We do however accept that this provision needs to be more consistently good, 
and our approach to this is set out later in this document.” [SB/622-623] 
 

31. Between May and July 2021, the Defendant consulted on the development of national 

standards for unregulated accommodation used by local authorities for children in care aged 

16 and 17. In December 2021, the Defendant published its consultation response confirming 

its plan to introduce national standards for semi-independent provision, to be known as 

‘supported accommodation’. The standards will omit any requirement to provide care to 

children. As there is a need for “clearer definitions” statutory guidance will be published on 

the “spectrum of care and support”.16 

SUBMISSIONS 

32. As set out at DGR,§3, D’s17 case is centred on the following contention: for some 16-17 year 

olds in care, unregulated accommodation is the most suitable placement to meet their needs; 

whereas for under 16s, unregulated accommodation can never be the most suitable placement 

available to meet their needs. However, the statement of Mr Bacon and the documents he 

exhibits do not evidence D’s case that unregulated accommodation can be the most suitable 

placement to meet the needs of children. On the contrary, they support C’s case that D has 

drawn an arbitrary line between these two groups of children.   

(i) Defendant’s Disclosure 

33. First, D’s own evidence shows that local authorities have admitted to D that they are placing 

large numbers of vulnerable 16-17 year old children in unregulated settings despite such 

accommodation not being suitable to meet their needs.  

34. In February 2020, DfE published a research report entitled “Use of regulated and 

unregistered provision for children in care” [SB/346-403] (“Research Report”).Table 4 

shows that the majority of local authorities admitted that they were placing children in 

unregulated settings where they had “complex needs (behavioural, mental health and/or 

risk)”. Indeed, “only one LA thought that generally those in unregulated provision had fewer 

complex needs”.18 Telephone interviews were conducted with senior managers of local 

authorities holding myriad statutory obligations towards children in their care, so admissions 

could inevitably reflect poorly on their decision-making in respect of individual children. 

Nevertheless:  
                                                           
16 Introducing national standards for independent and semi-independent provision for looked-after children and care leavers 
aged 16 and 17: Government consultation response (December 2021). [SB/943]. 
17 [CB/55]. The terms ‘C’ and ‘D’ are used below for the Claimant and the Defendant, for brevity. 
18 See para 3.2, page 23 of the report [SB/367-368].  
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a. 41% of local authorities were concerned about a lack of appropriately 

experienced, skilled and trained staff (9 of the 22); 

b. 36% were concerned about the placement not meeting the child’s needs (8 of the 22); 

c. 36% were concerned about the safety and quality of the accommodation (8 of the 22); 

d. Nearly a quarter (23%) were concerned about the locations of properties (5 of the 22); 

e. 14% were concerned about poor staff retention (3 of the 22). 
 

35. Contrary to the positive case advanced by D, his own evidence indicates that the growth in 

the usage of unregulated placements is not being driven by the changing needs of the children 

placed in these settings, but by longstanding failures to ensure that there is sufficient, high-

quality regulated provision to meet their needs. Of particular significance is Annex A to the 

Ministerial Submission dated 30 October 2019 (“October Ministerial Submission”) 

[SB/327-342], which informed Ministers (emphasis added):  

“…we have identified a series of issues related to the use of unregulated and 
unregistered provision. A key driver of the use of unregulated provision is a lack of 
available registered children’s homes and foster placements at a local level. This leads 
to LAs placing children in unregulated settings where they would otherwise place in 
registered settings.” [para 13 at SB/308] 

36. Second, the contemporaneous justification for the proposed ban is scantly reasoned and 

irrational. The proposal of introducing differential treatment for different age groups was 

introduced to the Defendant by way of the October Ministerial Submission, though there is 

little in the way of justification save for the following: “we are particularly concerned about 

children under the age of 16 being placed in this provision. While the legislative framework 

and statutory guidance does not prohibit this (the regulations and statutory guidance do not 

say anything about age) it is implicit that children under 16 require ‘care’ and therefore 

should be placed in settings that are lawfully registered to legally deliver this, not 

unregulated/unregistered provision.” (para 16) [SB/330] The document does not elaborate on 

what is ‘implicit’ about children under the age of 16 requiring care, but not children aged 16 

and 17.  

37. The October Ministerial Submission also states: “semi-independent and independent 

provision has an important place in the children’s social care system, and there will continue 

to be a need for these types of settings, which can offer high-quality support for older 

children as they move towards independence. It also gives vital flexibility to Local Authorities 

(LAs), e.g an emergency placement when a child’s placement breaks down…” (para 3 at 

[SB/327]). It is irrational to suggest that it is necessary to deprive a child in care of ‘care’ in 
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order to teach them the skills they require to transition to independence, in circumstances 

where all other children who are fortunate enough to remain living with their families make 

this transition to independence without being deprived of ‘care’, and indeed all other children 

in care in regulated settings make the transition to independence without being deprived of 

care.  

(ii) Defendant’s Witness Evidence  

38. At Bacon/10, it is said that: “Unregulated placements play an important part in the 

residential care system. Some older children coming up through the care system, or into the 

care system for the first time, do not want to live in foster care or a children’s home, and it 

may be that their needs are not best met in such settings” (emphasis added, [CB/346]). This 

assertion is the basis for D’s entire defence to this claim (see DGR, §3). However, the 

assertion that ‘older children’ do not want to live in foster care or residential care, and/or that 

their needs may not be best met in such settings or the other forms of placement which would 

remain available if the 2021 Regulations were extended to them, is unevidenced and 

irrational.  
 

39. The disclosure provided by D does not support the assertion made by Mr Bacon.: 

a. D’s summary document of young people’s views and experiences of unregulated 

accommodation, obtained as part of his consultation, states that in the sessions 

involving DfE officials: “Almost none of the young people reported that they had had 

a say in what placement they wanted or ended up with, nor was there follow up once 

in placement” [SB/467].  

b. The roundtable meeting which took place on 18 July 2019 identified the following 

factors as driving the increase in the use of unregulated provision: “insufficient supply 

of regulated placements connected, amongst other things, to resource considerations. 

There was some concern expressed about some children being moved towards 

independence too quickly…” (Bacon/13, see also Bacon/18, 20 [CB/348 and 350-

351]).  

c. The October 2019 Ministerial Submission states at para 15: “we do not have a 

national picture of their quality, or how LAs decide that the use of this provision 

meets the needs of the children placed there” [SB/330]. 

d. As the consultation only invited views on the proposed ban on unregulated 

accommodation for under 16s, there is no evidence from the consultation responses to 

support Mr Bacon’s assertion which relates to 16-17 year olds.  
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e. In addition to the statement issued by the national care charity Become, the readout of 

the National Youth Advocacy Service (representatives of children in care) call on 4 

May 2020 flatly contradicts D’s position [SB/545-548]. 

40. Bacon/16(b) [CB/350] incorrectly paraphrases para 3.1 of the Research Report [SB/362] as 

suggesting that local authorities place children in unregulated placements where a child has 

refused a foster placement and a children’s home placement. Para 3.1 makes no mention of 

children refusing a children’s home placements. Further it conflates the insufficiency of foster 

care placements for children and children themselves not wanting to have this type of 

arrangement.  

41. At Bacon/16(c) [CB/351], Mr Bacon repeats the evidence of local authorities who appear to 

be placing UASC into unregulated placements as a matter of course, because “local 

authorities regard [them] as generally having fewer complex issues and therefore being 

easier to place [in unregulated provision] than some of the other categories of children that 

typically become looked after”. It is particularly surprising that Mr Bacon relies upon this 

without qualification, as this perception of UASC is flatly in contradiction with D’s own 

statutory guidance to local authorities.19  

(iii) Defendant’s Factual Background in DGR 

42. Certain aspects of DGR, §9 [CB/103] are misleading. Specifically: 

a. The statistics set out at DGR §9(a) (that the vast majority of children in unregulated 

placements were 16 and over) is not a ‘finding’ of the Research Report but simply 

reproduced statistics already available to DfE. Further, the idea expressed at DGR, 

§9(a) and repeated at DGR, §45, that these statistics revealed a ‘clear cut off’ or 

‘watershed’ at 16 is ex-post facto reasoning. The reasoning for the cut off as expressed 

in the October Ministerial Submission and thereafter is clear: “it is implicit that 

children under 16 require ‘care’ and therefore should be placed in settings that are 

lawfully registered to legally deliver this”. It was no part of the Secretary of State’s 

reasoning that he had (i) learned new and ground-breaking demographic information 

from the Research Report, or (ii) that the research showed a clear cut off in age at 

which local authorities considered it appropriate for children to be placed in 

unregulated accommodation.  

                                                           
19 Care of unaccompanied migrant children and child victims of modern slavery (Nov 2017), see paras 1-3 and 71-76 
[SB/824 and 844-845]. 
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b. DGR §9(b) is factually incorrect. The Research Report makes no findings as to 

whether unregulated placements were made pursuant to individual assessments of 

children’s needs, and due consideration of their wishes and feelings. The full findings 

of the Research Report into why, on the limited available evidence, children of all 

ages were being placed in unregulated placements is set out at page 17 and include: 

the unavailability of suitable placements, what appears to be the discriminatory 

treatment of UASC, crisis placements, placements for children with complex needs, 

and placements of highly vulnerable children who have just come into the care 

system.  

43. DGR §10(iii) [CB/104] materially contradicts the contemporaneous evidence. The October 

Ministerial Submission expressly frames the Defendant’s issue with unregulated 

accommodation, and the reasons for its proposed ban, as one of “care”: “it is implicit that 

children under 16 require ‘care’ and therefore should be placed in settings that are lawfully 

registered to legally deliver this, not unregulated/unregistered provision” (emphasis added). 

Put differently, in D’s view it was not implicit that 16-17 year old children in care required 

care.  

Ground 1: Irrationality 

44. The premise of D’s decision was put as follows in the consultation document: “[Unregulated] 

placements form a vital part of the care system in meeting the needs of older children who 

are ready to live with an increased level of independence” [SB/228]. This assertion was made 

without any evidential basis at all. Having decided that all children aged 15 and under require 

“care” in order to safeguard and promote their welfare, it was irrational for the Secretary of 

State to conclude that there are 16-17 year old children in care who nevertheless do not 

require accommodation which can provide care to them.  

45. First, the House of Lords has said on two occasions20 that whilst a very small and 

exceptional cohort of 16-17 year olds may be sufficiently independent to require only 

accommodation provided by the housing authorities, the majority of 16-17 year olds are still 

children who cannot be expected to manage without care and ought to be accommodated 

under s.20 CA89 (see G v Southwark [28]). The very fact that these children enter (and 

remain in) care is, as Lady Hale identified, because they require care. It is irrational and 

contrary to the highest authority for D to decide otherwise.  

                                                           
20 In R (G) v Southwark and R (M) v Hammersmith and Fulham, discussed above.  
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46. Second, in 2020, 95% of all 16-17 year olds in the UK live with their parents.21 This is a 

recognition of reality, which is that children even as they grow and develop towards 

adulthood continue to require care. As Ms Willow states: “parents adapt the care provided to 

children as they mature physically, emotionally and psychologically, but we do not stop 

providing care from a child’s 16th birthday” [Willow 1/24 at CB/226]. This applies a fortiori 

to children who have been taken into care due to abuse and/or neglect, abandonment, or – in 

the case of UASC – children who have made perilous journeys alone and arrive in the UK 

suffering severe trauma.  

47. Third, once a child is looked-after, the primary and secondary legislation provides no basis 

for the crudely discriminatory contention that children aged 16-17 may not require care where 

they live, whilst children aged 15 and below universally do. On the contrary, the legislative 

scheme – properly construed – makes it clear that all children in the care of the state, are in 

need of care until their 18th birthday (see para 9 above). See for example: 

a. Reg.4(1) of the 2010 Regulations, which requires local authorities to prepare a plan as 

to how looked after children will be cared for, which applies to all of the children in 

their care, not simply those who they consider to ‘require’ care. Further, the 2010 

Regulations expressly state that 16-17 year olds should be involved in agreeing and 

planning the provision of their care (reg.4(5)); 

b. Placement decisions must be made with a view to considering how the individual 

placement will allow for children to receive care, the placement plan must set out 

“how on a day to day basis [the child] will be cared for and [the child’s] welfare will 

be safeguarded and promoted by the appropriate person” (schedule 2, para 1(1) of 

the 2010 Regulations); 

c. Section 22B requires local authorities to maintain a child in care other than by simply 

providing accommodation, and s.22(3) seeks to ensure parity in service provision 

between children who are “cared for by their own parents” as compared to children 

who are – by implication – cared for by the local authority; 

d. Section 22C(8)(b) provides that the child’s placement must not disrupt their education 

or training (which is compulsory to age 18).  

48. It is no answer to this to say that depriving a child of care at the place where they live can be 

justified because all children in care receive ‘other support’ pursuant to CA89 (DGR §§46-47 

at CB/120-121). D does not define the support he refers to which amounts in his view to 

‘care’ outside the child’s accommodation. The reality is that children receive most or all of 
                                                           
21 Office for National Statistics, “Young adults aged 15-34 living with their parents by age and sex, UK 2020”. [SB/219]. 
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their care from the adults at the place they live – except 16-17 year olds in unregulated 

placements.  

49. Fourth, it is irrational to conclude that the fact that children’s needs change and develop with 

age (DGR, §44 at CB/120) means that certain vulnerable children may not require care. On 

the contrary, the evolving nature of children’s need for care is acknowledged in the 

legislation: 

a. The 2015 Regulations (reg. 6) explain that the care provided to children in children’s 

homes must help develop resilience and skills needed for independent living.  

b. Further, the care provided in children’s homes must ensure that children are given 

appropriate (to their age and needs) levels of freedom and choice (reg. 6).  

c. Reg. 5 of the 2010 Regulations specifically states that a child’s “care plan” must 

address a child’s “self-care” skills, however this too is in the context of planning how 

the local authority will care for the child.  
 

50. The legal provisions set out at DGR, §44 [CB/120] do not assist D’s case, rather they 

illustrate C’s. It is certainly the case that in various contexts, there is differential treatment of 

children on the basis of their age, where this can be justified. As to the examples given: 

a. DGR, §44(a),(b),(d)-(g) are derived from the fact that children are generally regarded 

as being able to make certain life choices as they mature (while still living within their 

families). These examples are not relevant as this is not D’s justification for 

introducing a ban for under 16s only.  

b. DGR, §44(c), it is right to say that a ‘pathway planning’ obligation comes into effect 

when children in care turn 16. This is an additional safeguard designed to protect and 

safeguard 16-17 year old children on their way to adulthood (and beyond). 

c. DGR, §§44(h)-(i), suggesting that 16-17 year old children in care do not require ‘care’ 

because they can do certain limited things at 16 (such as vote in Scotland and Wales) 

is hopeless. D relies upon the fact that children can get married at the age of 16 (SGR, 

§45(h)), however it is notable that on 11 June 2021, the Secretary of State committed 

to raising the legal age for marriage and civil partnerships to 18, in recognition of a 

“legal loophole” used to coerce vulnerable children into abusive marriages.22  
 

51. Moreover, to the extent D’s approach of listing additional things which 16 year olds can do 

here has any relevance, C contends that the law recognises that all children require 

safeguarding and care. In addition to the recent steps to ban marriage and civil partnerships: 

                                                           
22 A Private Members Bill has been introduced (16 June 2021) to give effect to this commitment. 
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a. Section 16 of the Sexual Offences Act 2003 protects all children from an abuse of a 

position of trust by engaging with sexual activity with a child; 

b. It is unlawful to smoke in a car with a child of any age23; 

c. The participation age (education, employment, training) was raised to 18 in 201324; 

d. It is unlawful to sell to children of any age fireworks25, cigarettes26, nicotine 

products27 or knives28; 

e. 16-17 year olds are not treated differently from 15 year olds in child mental health 

hospitals, see the evidence of Mind at §§32-33. 

52. Fifth, the 2021 Regulations are irrational at common law29 in that they discriminate between 

children on the basis of age, gender and race (see above concerning the overrepresentation of 

ethnic minorities and boys in unregulated placements). There is differential treatment of the 

relevant status group, who may be placed in accommodation where they are not provided 

with any adult care, as compared to younger children who under the 2021 Regulations must 

never be placed in such settings.  

53. For the reasons given above, there can be no rational justification for this discrimination, and 

it is notable that D cannot point to any expert opinion or evidence supporting the differential 

treatment in the enjoyment of care on the basis of chronological age. On the contrary, the 

treatment is inconsistent with the primary and secondary legislation, which has never 

discriminated between children in placement decision-making before. The 2021 Regulations 

therefore do create an ‘arbitrary point’ of discrimination and are irrational at common law.  

54. In Ghaidan v Godin-Mendoza [2004] 3 WLR 113, holding that unmarried same sex partners 

were entitled to same inheritance rights to tenancies as unmarried heterosexual partners, 

Baroness Hale of Richmond said at [132] that unequal treatment “is the reverse of the 

rational behaviour we now expect from government and the state. Power must not be 

exercised arbitrarily. If distinctions are to be drawn, particularly upon a group basis, it is an 

important discipline to look for a rational basis for those distinctions.” Furthermore, as set 

out above, it is well established (per Lord Hoffmann in Carson) that any “bright line” must 

reflect “a difference between the substantial majority of the people on either side of the line”. 

                                                           
23 Section 95 of the Children and Families Act 2014. 
24 Section 2 of the Education and Skills Act 2008. 
25 Regulation 4 of the Fireworks Regulation 2004 prohibit possession of fireworks for under 18s  
26 Children and Young Persons (Protection from Tobacco) Act 1991, the Children and Young Persons Act 1933, and the 
Protection from Tobacco (Sales from Vending Machines) (England) Regulations 2010. 
27 Section 92 of the Children and Families Act 2014. 
28 Section 141A of the Criminal Justice Act 1998. 
29 See De Smith at 11-066.  
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However in the present case, no such “rational basis” exists for the distinction drawn, nor is 

there any meaningful difference between “the substantial majority of people on either side of 

the line”, since all remain children in the care of the state who need “care” where they live. 

55. Furthermore, boys and children from black, Asian and minority ethnic minorities are 

disproportionately and significantly more likely to be placed in unregulated accommodation. 

The 2021 Regulations therefore discriminate indirectly on the grounds of gender and race. An 

appropriate comparator for these children is 16-17 year old children in care who do not share 

these protected characteristics. The ‘comparative disadvantage’ is that UASC, boys, and 

black children are disproportionately affected by the 2021 Regulations as they are highly 

overrepresented in accommodation which cannot lawfully provide the care which they need. 

As a result, 16-17 year-old UASC, boys, and black children, are much more likely to not be 

provided care in the care system as compared to other 16-17 year-olds. D has failed to justify 

the differential treatment.  

Secretary of State’s Response in the DGR 

56. D’s response to the claim is to recharacterise C’s case to one which he would seemingly 

prefer to answer. DGR §35 refers to C’s legitimate question of what happens to a fifteen year 

old child in care’s needs on the day of their sixteenth birthday that means they may no longer 

require care. C does not put the question as: ‘that means they no longer require care’, rather 

that they ‘may’ no longer require care. This is not to suggest, as D states in his straw-man 

formulation, that all 16-17 year olds will be placed in unregulated accommodation upon their 

sixteenth birthdays, or that placement decisions will be taken solely or primarily by their 

chronological age (DGR§3 and §35 at CB/100 and CB/115).  

57. D argues that the fact that the law requires placement decisions to be made on an individual 

case-by-case basis is relevant (DGR, §37 at CB/116). This was, and remains, the case for 

under 16s, and yet D amended the statutory scheme to ensure only one cohort of children, 

those aged under 16, always receives care. The relevant question is not whether any particular 

16-17 year old child in care can be assessed as requiring care, but why it is that the Defendant 

considers that under 16s must always need care whilst 16-17 year olds may not.  

58. D’s case that unregulated placements can be the most suitable placement for a child in order 

to prepare them for independence (DGR, §37 at CB/116) is hopeless: 

a. It entirely ignores the fact that children have always grown older in the care system 

and moved towards independence, and the legislative scheme has built into it ways in 
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which children can be supported in their transition to independence whilst still 

receiving care (see para 48 above).  

b. Children can, and are, prepared for independence whilst receiving care. Around two-

thirds of 16-17 year old children in care are in residential children’s homes and foster 

placements. D has no answer to why it is necessary to deprive a child who is in care of 

care in the place they live in order to prepare them for independence.  

59. D states that as “other arrangements” are expressly permitted by Parliament, “it is inherently 

contradictory to say that it is irrational to do anything other than ban their use for all 

children” (DGR, §38 at CB/117). This is erroneous. Parliament has provided for ‘other 

arrangements’ to be made for children in care of all ages when other placements are 

unavailable to them. D has elected to amend the statutory scheme by specifying other 

arrangements for one cohort of children, leaving the vast majority of those affected by the 

known risks and harms without such protection. In circumstances where (i) D has expressly 

prohibited the use of unregulated provision for under 16s, which is expressly permitted by 

Parliament, and (ii) in doing so has cast a bright line between two categories of child on the 

basis of their age, (iii) in circumstances where 16-17 year olds in unregulated settings are at 

continued and grave risk of harm, (iv) D’s position that the bright line is justified by the fact 

that children age 16-17 do not always require care but those under 16 do is irrational.  

60. Moreover, if the 2021 Regulations were extended to all under 18s it would still be possible 

for children to be placed in ‘other arrangements’, being those defined in regulation 27A. 

Extending the scope of the 2021 Regulations to 16 and 17 year olds would not therefore cut 

down the power in the primary legislation to place children in ‘other arrangements’, it would 

merely narrow the scope of what those ‘other arrangements’ can be for all children. This is 

the course of action advocated once again by the (now) former Children Commissioner for 

England in her recent report on teenagers in care.30    

61. As to DGR §42 [CB/118], section 22C(6)(d) does not itself stipulate that the provision only 

applies to children aged 15 or under, nor do the 2010 Regulations. The Explanatory Notes to 

the Children and Young Persons Act 2008 (“CYPA 2008”) do not assist the Secretary of 

State because the relevant paragraph (para 40) is entirely unclear. It states that s.22C(6)(d) is 

to be used when supporting “young people to live independently”, however “young people” is 

not defined in the CYPA 2008 or CA89, but is used in the latter Act to refer to those over 18 

                                                           
30 Out of Harm's Way: A new care system to protect vulnerable teenagers at risk of exploitation and crime (December 2021). 
Anne Longfield, who served as Children’s Commissioner for England 2015-21, is Chair of the Commission on Young Lives 
which published this report.[SB/968] 
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(see s.23d(1)(b) and s.23C).  Section 22C, however, only applies to children. The Explanatory 

Notes in this case have little “logical value”31 and the court is not assisted by them. D’s 

assertion that the term “ young people” is “widely used in the education sector to refer to 

those over the age of 16” (DGR, §42 at CB/118) is not a valid interpretative tool.  

62. Moreover, at DGR §42 [CB/118], D appears to have misunderstood the statutory scheme and 

fundamentally so. D suggests that s.22C(6)(d) was designed to permit placements which did 

not provide “care” to older children, and that this was always Parliament’s intention. Prior to 

the 2021 Regulations, there were only two cases which considered the meaning and 

application of s.22C(6)(d) CA89; R (T) v Hertfordshire CC [2016] EWCA Civ 1108 and R 

(KI) v Brent LBC [2018] EWHC 1068 (Admin). Neither case concerned the type of 

accommodation referred to in the Explanatory Notes. In both cases, s.22C(6)(d) CA89 was 

applied where a child was placed with a relative who was not a local authority foster carer 

and was not proposed to be one32. The effect of the 2021 Regulations then, perhaps 

unintentionally as D does not appear to have turned his mind to this matter and has not 

answered it in his DGRs, is that children aged 15 and under cannot be placed with relatives 

who do not wish to be foster carers, but children age 16-17 can be. This is entirely 

inconsistent with the purpose of the legislative scheme, appears not to have been taken into 

account, and is irrational.  

Ground 2: PSED 

63. The PSED requires ‘due regard’ to specified equality needs in the exercise of public 

functions, in particular here the need to ‘eliminate discrimination’ and ‘advance equality of 

opportunity’, in relation to the relevant protected characteristics, including here sex and race. 

The leading statement of principles remains that of the Court of Appeal in R (Bracking) v 

SSWP [2013] EWCA Civ 1345.  

64. The Defendant asserts compliance with the PSED by way of an Equality Impact Assessment 

(“EIA”). In R (Unison) v Lord Chancellor [2015] EWCA Civ 935, Underhill LJ noted that an 

EIA is a “working tool designed to ensure that decision-makers pay due regard to… the 

equality impact of their decisions and to act as a record that they have done so or at least 

that those impacts have been drawn to their attention” [116].  

                                                           
31 See Lord Steyn in Westminster CC v NASS [2002] UKHL 38; [2002] 1 WLR 2956 : “Insofar as the Explanatory Notes 
cast light on the objective setting or contextual scene of the statute, and the mischief at which it is aimed, such materials 
are therefore always admissible aids to construction. They may be admitted for what logical value they have.” 
32 KI v Brent at §24 and T v Hertfordshire at §8.  

https://uk.westlaw.com/Document/I7FB0F820E42811DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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65. In this case, the Defendant’s EIA [CB/163-173] unlawfully fails to consider whether going 

further and ensuring all 16-17 year olds receive care would advance equality of opportunity 

for boys and children from Black, Asian and other minority ethnic communities.    

66. Similarly, to the extent the Defendant relies on the Children’s Rights Impact Assessment 

(“CRIA”) [CB/174-188] to demonstrate compliance with the PSED, it equally fails to 

recognise the advantages of extending regulation 27A to 16-17 year olds in terms of 

advancing equality of opportunity for this cohort (and those with the specified protected 

characteristics within this cohort) vis-à-vis their peers in birth families. The focus in the 

CRIA is the potential impact on 16 and 17 year olds in children’s homes or foster care 

placements “if they are subsequently moved into unregulated provision to make space for 

under 16s who can no longer be placed there”. Aside from such an approach being obviously 

unlawful, this does not evidence consideration of whether extending the scope of regulation 

27A to cover all children up to 18 would advance equality of opportunity for the older cohort.  

67. In the CRIA, there is merely an assertion that “Good-quality independent and semi-

independent provision for 16-17 year olds who prefer it, and where it is consistent with their 

welfare, has a place in the care system to support transition to adulthood” [CB/182]. What is 

not explained is how provision which cannot provide “care” has a place in the “care 

system”. 

68. However, the Claimant contends that the most telling aspect of the CRIA here is the final 

paragraph, dealing with resource constraints. If D’s position is that it would be too expensive 

to extend the protection of care to 18, given that the vast majority of children presently in 

unregulated placements are aged 16-17, he should say so – and that decision may then be 

subject to challenge. But it is not open to D to defend the PSED claim by reference to 

resource constraints; resources are relevant to what decision is taken after there has been 

regard to the matters required by the PSED.  

69. In the Unison case, Underhill LJ held at [120], in relation to one of the alleged flaws in the 

EIA in that case, that “I do not accept that that omission is of such a fundamental character 

as to vitiate the assessment”. By contrast, the omission here to consider whether extending 

the prohibition to 16-17 year olds would advance equality of opportunity in relation to 

relevant protected characteristics was of “such a fundamental character” as to prevent the 

Defendant from demonstrating compliance with the PSED in making the 2021 Regulations.  
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70. D argues (DGR, §52 [CB/123]) that: “The only function that [D] has exercised is to make the 

2021 Regulations”. This is correct, but irrelevant.  In exercising the function of making the 

2021 Regulations, D was required to pay “due regard” to the listed equality needs. It is well 

established that “due” regard is the regard that is appropriate in all the circumstances. The 

circumstances here included D’s knowledge that a significant proportion of consultees had 

raised with him the need for the proposed ban to be extended to 16 and 17 year olds. As such, 

“due regard” in the exercise of the function here required consideration of the equality 

implications of limiting the new protection provided by the 2021 Regulations to under 16s. 

71. D here was not creating a new scheme but altering a pre-existing one. In so doing, D was 

making the deliberate decision to discriminate between under 16s and 16-17 year olds. In 

deciding that unregulated accommodation absent of care was always unsuitable only for 

under 16s, he was simultaneously making a positive decision that unregulated 

accommodation could be suitable for 16-17 year olds.  Alternatively, this was the clear and 

obvious consequence of his decision in relation to under 16s.  

Ground 3: Unlawful Consultation 

72. The Consultation process adopted by the Defendant in this case was so unfair so as to be 

unlawful (R (Bloomsbury Institute) v Office for Students [2020] EWCA Civ 1074 at §69).  

73. Having decided to consult upon the 2021 Regulations, it was incumbent on the Defendant to 

consult fairly, see Article 39 v Secretary of State for Education [2020] EWCA Civ 1577 at 

[33], [48].  

74. The Consultation Response justifies mandating care for under 16s only, by reference to why 

unregulated placements remain suitable for 16-17 year olds. It states: 

a. “these types of settings are often the right choice for 16 and 17 year olds. They can 

offer a place to live with more independence, and when combined with the right level 

of high quality support to meet the needs of the older children placed there, they play 

a vital role in the care system” (p.3) [SB/39]; 

b. “the increasing importance of these types of care settings… has led us to the point 

where we must now look at scrutinising this provision more closely, to ensure that it is 

used appropriately and provides the right level of support and safety for our older 

children in care and care leavers… this is why… I moved quickly to consult the sector 

and care experienced young people…” (p.3) [SB/39]. This is critical as it shows that 

the consultation was apparently designed to explore and inform the appropriateness of 

unregulated accommodation for 16-17 year olds;  
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c. “the consultation has made clear to me that we must take action in this area. I cannot 

imagine a circumstance in which a child under the age of 16 should be placed in a 

setting that does not provide care…” (p.3) [SB/39]. In other words, D can envisage 

unregulated placements being generally appropriate for 16-17 year olds such that they 

do not require any exceptional circumstances to be lawfully used. D however wholly 

fails to explain why his inability to imagine circumstances where a child should be 

placed in a setting that does not provide care to them ceases once that child turns 16.  

75. D justifies his decision to mandate the provision of care for under 16s only in part by 

reference to consultation responses supporting this approach, with  far fewer responses 

calling for all children in care to be provided with care. However, this only serves to highlight 

the fundamental flaw in D’s consultation, namely that he did not ask respondents for their 

views on whether unregulated placements where children do not receive care should be 

banned for all 16-17 year olds. Fairness required D to consult upon this apparently 

‘discounted option’33 in circumstances where: 

76. First, D’s proposal drew a line between under 16s and 16 to 17 year olds, and sought to 

justify the discrimination between these two age groups. In order for respondents to provide 

fully-informed and intelligent responses as to whether that discrimination is justified, they 

had to be expressly asked about whether care should be mandated for 16-17 year olds. Had D 

done so, and discovered that a significant proportion of those who said ‘yes’ to the ban on 

under 16s also supported a ban for all children, that would have signalled to D that the sector 

and care experienced young people did not support his discriminatory approach.  

77. Second, given that D relies upon the fact that only ‘a small group of respondents’ supported 

protection for all children, it is abjectly unfair not to have afforded an opportunity for all 

respondents to make their views known on a more extensive ban. Further, C’s analysis found 

a far higher number of responses highlighting the issues for children up to the age of 18 than 

D. This dispute as to what consultees actually said only highlights why it was so unfair not to 

have asked a specific question on this point. 

78. Third, plainly the intention of the consultation was to explore whether unregulated 

accommodation was being ‘appropriately used’ and provided the ‘right level of support and 

safety’ for those placed there. However, by failing to ask any questions about whether 

unregulated accommodation would ever be able to provide the right level of care and safety 

                                                           
33 LBA Response, §55 [CB/219]. 



    24 
 

for 16-17 year olds, the consultation was not capable of achieving this purpose and was 

therefore unfair, as well as irrational.  

79. Furthermore, the consultation has failed to consider the views of young people who have 

direct experience of living in unregulated accommodation as children. This amounts to a 

failure of ‘conscientious consideration’ of the outcome of the consultation, as Coughlan and 

Moseley require. The Defendant’s unpublished summary document of the views and 

experiences of 165+ young people is notably less emphatic than the consultation outcome 

document: “Most felt that under 16 was the right age for a ban, whilst some felt that it should 

be extended to 18 as guidance, help and care was still vital from 16-18” [SB/467].  

80. The academic review of the responses [SB/247-250], which fed into the consultation outcome 

document, did not include any analysis of the views expressed by 165+ young people (the 

majority of whom had been in care).  

81. On the day the consultation outcome was announced, the National Youth Advocacy Service 

wrote to D explaining that, “The conclusions drawn by the government in relation to 

unregulated accommodation do not reflect our position or that of the children and young 

people who we connected the consultation with”. Thus, D has materially misrepresented the 

outcome of the consultation with young people, downplaying the extent of the concerns they 

expressed as to the continued vulnerability of 16 and 17 year olds and overemphasising the 

support for the limited ban being proposed. This is further evidence that D has not 

conscientiously considered the consultation responses.  

82. D’s response to Ground 3 not only mischaracterises the case he has to answer but also 

mischaracterises his own decision. The proposal D consulted upon was to take the status quo, 

namely that children of any age could, under s.22C(6)(d) CA89, be placed in unregulated 

accommodation where they do not receive care, and change this so that only children of a 

certain age could be placed in unregulated accommodation where they do not receive care. In 

doing so, he made a judgement about the needs of children aged 16-17, however he did not 

consult in relation to this judgement which is at the heart of his proposal. It is no answer, 

therefore, for D to say that he was not required to consult upon a “different proposal” (DGR, 

§57 [CB/124]). Rather, the failure here is to fairly consult on the chosen proposal.  

83. As to D’s second submission (DGR, §§58-59 [CB/125]), the fact that some respondents 

provided views in relation to 16-17 year olds does not undermine C’s submission that all 

respondents ought to have been asked to provide their views on unregulated accommodation 
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for 16-17 year olds. Had D approached the consultation fairly by asking this question, he 

could then have fairly ascertained what the majority view in fact was, rather than unfairly 

suggesting in his justification for his decision that only “a minority” of respondents supported 

a wider ban.  

84. At DGR, §§55-56 [CB/124], D relies upon the witness evidence of Mr Bacon at paras 37-39 

[CB/116-117] to support his claim that he “did carefully consider the evidence from the 

public consultation and the extended work with young people” [CB/60]. Mr Bacon relies 

upon:  

a.  The Analytical Report: consultation on unregulated provision for children in care 

and care leavers” document [SB/247-250]. This reliance is misplaced. That academic 

review does not include any analysis of the views of the 165+ young people who 

responded.  

b. D worked with a number of organisations to obtain the views of children and young 

people (Bacon/35 at [CB/115]). These views were then summarised in what C 

contends is a highly selective and unrepresentative account. However, these views 

were not ‘conscientiously taken into account’ where (i)  they were not shared with the 

decision-maker; and (ii) the unpublished summary document itself states that the 

views of the children have not been analysed or reported upon (and the document was 

not completed until four months after Ministers had agreed the government’s next 

steps). 

Conclusion and Relief 

85. The Claimant contends that the 2021 Regulations are unlawful on all three grounds advanced 

above. In substance the 2021 Regulations are irrational. The procedure by which they were 

made was unlawful, through a failure to consult fairly or to discharge the PSED. 

86. As to relief, D states that a quashing order is contrary to the result C seeks. As stated in the 

SFG, it may be appropriate for the Court to suspend the effect of the quashing order sought, 

to allow D to take appropriate remedial steps. C does not accept that granting the relief sought 

would be against the principles of good administration.   

OLIVER STUDDERT 
Irwin Mitchell LLP 

 

STEPHEN BROACH 
39  Essex Chambers 

 

KHATIJA HAFESJI 
Monckton Chambers 

 

24 November 2021, Updated 7 January 2022 
 


	References to the Core Bundle/Supplementary Bundle are given in the form [Bundle/Page Number]
	INTRODUCTION
	LEGAL FRAMEWORK
	The 2021 Regulations and their Legislative Framework
	22C Ways in which looked after children are to be accommodated and maintained
	27A. Prohibition on placing a child under 16 in other arrangements

	Children’s Homes (England) Regulations 2015 (“the 2015 Regulations”)

	FACTUAL BACKGROUND
	Children who live in unregulated accommodation, and concerns about their safety and welfare
	The Defendant’s acknowledgement of growing concerns and his 2020 consultation

	SUBMISSIONS
	(i) Defendant’s Disclosure
	(ii) Defendant’s Witness Evidence
	(iii) Defendant’s Factual Background in DGR
	Ground 1: Irrationality
	Ground 2: PSED
	63. The PSED requires ‘due regard’ to specified equality needs in the exercise of public functions, in particular here the need to ‘eliminate discrimination’ and ‘advance equality of opportunity’, in relation to the relevant protected characteristics,...
	64. The Defendant asserts compliance with the PSED by way of an Equality Impact Assessment (“EIA”). In R (Unison) v Lord Chancellor [2015] EWCA Civ 935, Underhill LJ noted that an EIA is a “working tool designed to ensure that decision-makers pay due ...
	65. In this case, the Defendant’s EIA [CB/163-173] unlawfully fails to consider whether going further and ensuring all 16-17 year olds receive care would advance equality of opportunity for boys and children from Black, Asian and other minority ethnic...
	66. Similarly, to the extent the Defendant relies on the Children’s Rights Impact Assessment (“CRIA”) [CB/174-188] to demonstrate compliance with the PSED, it equally fails to recognise the advantages of extending regulation 27A to 16-17 year olds in ...
	67. In the CRIA, there is merely an assertion that “Good-quality independent and semi-independent provision for 16-17 year olds who prefer it, and where it is consistent with their welfare, has a place in the care system to support transition to adult...
	68. However, the Claimant contends that the most telling aspect of the CRIA here is the final paragraph, dealing with resource constraints. If D’s position is that it would be too expensive to extend the protection of care to 18, given that the vast m...
	69. In the Unison case, Underhill LJ held at [120], in relation to one of the alleged flaws in the EIA in that case, that “I do not accept that that omission is of such a fundamental character as to vitiate the assessment”. By contrast, the omission h...
	Ground 3: Unlawful Consultation


