Background

One of the fundamental principles of the Children
Act 1989 is supporting families to stay together.
Children’s relationships and bonds with their
parents are recognised as uniquely precious, to be
nurtured and protected wherever possible.! Where
action is necessary in order to safeguard the child’s
welfare, local authorities are expected to work in
partnership with families.? The central importance
of family relationships is also recognised in
statutory guidance which stresses that “[family]
attachments should be respected, sustained and
developed”, whether children live with or away
from their families.? It is now widely accepted that a
wide range of social relationships help children
living away from home by increasing a sense of
stability and belonging, enhancing resilience and
nurturing self-worth.* Children’s happiness and
development are inextricably connected to them
being loved, valued and respected. Ensuring they
can maintain important relationships with their
parents, sisters and brothers, and/or others who
mean a lot to them, is central to looking after them
well.

Relationships between brothers and sisters are
usually incredibly important to children in care.’

* A note on the language:

Article 39

It is not uncommon for older children to have
had responsibility for caring for younger siblings
prior to coming into care and going through very
difficult experiences together can strengthen
children’s bonds enormously. However, family
relationships can also be very damaging and
painful for children, which is why it is essential
that each child’s needs, wishes and feelings are
understood, and that they receive appropriate
care and support. Decisions made at one point
in time should not be assumed to apply
throughout a child’s period in care. Advocates
may find children have fundamental questions
about their family origins and past relationships
and wish to explore the feasibility of regaining
and rebuilding connections.

The Children Act 1989 places a statutory duty on
local authorities to support children in care to see
and spend time with their families, including
siblings. When decisions about this are being
made, the child’s wishes, and feelings must be
considered.® Every child’s right to a family life is
also protected by the European Convention on
Human Rights (ECHR) and the Human Rights Act
1998 requires public authorities to act compatibly
with the ECHR.’

‘looked after children’ in the Children Act 1989.

Legal language can be very technical and cold. While necessary for the sake of legal precision, routine use of
words such as ‘contact’ or ‘placement’ can contribute to the discrimination and social stigma experienced by
care experienced children and young people. In some cases, such language has contributed to the
dehumanisation of children and young people, and their life experiences. We therefore use language
preferred by children and young people®, except for when we quote a legal provision word for word.

In this guide we use the term ‘children in care’ to mean children who are the subject of a care order (where
the local authority shares parental responsibility with the child’s parents) and children who are
accommodated (with the consent of parents and/or the child). Both groups of children are described as
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Duty to support children to
see and spend time with their
family

Section 34(1) of the Children Act 1989 places a duty
on local authorities to “allow reasonable contact”
between children in care and:

= their parents,

= guardians,

=  other persons with parental responsibility, and

= any persons named in the child arrangements
or other court order (where this is in place).

Schedule 2, paragraph 15 of the Children Act 1989
expands this duty to include other family members
and ‘connected persons’. It places a duty on local
authorities to “endeavour to promote contact”
between children in care and:
= their parents,
= any person who has parental responsibility
for the child, and
= any relative, friend or other person
connected to the child,
unless this would not be reasonably practicable or
consistent with the child’s welfare.

Relatives include (this is not an exhaustive list):
grandparents, brothers, sisters, aunts, uncles and
step-parents.’

Local authorities also have a duty to keep the child’s
parents informed about where the child lives
(whether they are in care under Section 31 or
accommodated under Section 20 of the Children
Act 1989) unless this would put the child in danger.

While local authorities are not under an express
duty to provide financial assistance to facilitate
visits between children living away from home and
their families, Schedule 2, paragraph 16 of the

Children Act 1989 gives them the power to offer
financial assistance to the child or their family. Two
conditions must be met for this (discretionary)
assistance to be made available: the local authority
believes that without financial help the visit would
cause financial hardship; and the circumstances
justify financial assistance.

Addifional relevant provisions:

= Fostering services

Fostering services are also bound by the duty to
support children to see and spend time with their
family. Regulations require fostering services to
“promote contact” between children in foster care
and their parents, relatives, and friends unless this
would not be reasonably practicable or not
consistent with the child’s welfare.'® National
Minimum Standards (Standard 9) elaborate on the

“duty to promote contact” and affirm that “children
[should] have, where appropriate, constructive
contact with their parents, grandparents, siblings,
half-siblings, wider family, friends and other people
who play a significant role in their lives”.!* Where
there is a risk that siblings who live together in
foster care may be separated when one of them
turns 18, statutory guidance (Volume 2) states that
the local authority “should consider whether
staying put arrangements may be beneficial for all
the children involved”.*?

= Children’s homes

Regulations require the registered person (home
manager) to “ensure [that] contact between each
child and the child’s parents, relatives and friends is
promoted in accordance with the child’s relevant
plans”.®® The registered person is also required to
ensure that “suitable facilities are provided within
the children’s home for any child accommodated
there to meet privately at any reasonable time with
the child’s parents, friends, relatives” (note,
however, that this duty is qualified).**

» Children accommodated under
Section 20

Because being accommodated under Section 20
requires an agreement between the parent/s of the
child and the local authority, as well as the
agreement of the child who is aged 16 or 17, seeing
and spending time with family is not regulated in
the same way as it is for children who are the
subject of a care order. Where difficulties or
disagreements arise, resolution and remedy can be
sought via the statutory representations
(complaints) procedure.?®
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» Special Guardianship Orders (SGOs)
When assessing an SGO application and preparing a
report for the court, local authorities must include:
the child’s relationship (‘contact’) with relatives and
other “relevant persons”; an assessment of the
child’s wishes and feelings about seeing and
spending time with family and other people who
are important to them; and a recommendation
about future arrangements for seeing and spending
time together.'® Before an SGO is made, the court
must consider whether there is a need to make a
(new) child arrangements order®’, or change or
remove (discharge) an existing one.’® The purpose
of this is to confirm arrangements (‘contact
provision’?®) relating to a child spending time with
someone important to them. Importantly, The
Special Guardianship Regulations 2005 require local

authorities to provide “assistance, including
mediation services, in relation to arrangements for
contact” between children and their parents,
relatives or “any other person with whom such a
child has a relationship which appears to the local
authority to be beneficial to the welfare of the
child” (see Regulation 3(1)(c)).

= Children who are adopted from care
An adoption order has the effect of the adoptive
family becoming the child’s family as if by birth and
their former’ (birth) family ceasing to be
considered family in law. The family court can
authorise contact between the child and their birth
family, including siblings, before the adoption order
is finalised, as well as after.?® This, however, is
governed by the Adoption and Children Act 2002,
not the Children Act 1989.

= Children in need living away from
home
Local authorities must take reasonably practicable
steps to promote contact between children who are
in need and live away from home and their families
if this is necessary to safeguard or promote the
child’s welfare (see Schedule 2, Paragraph 10(b)).

Valuing relationships between
brothers and sisters

Section 22C(8)(c) of the Children Act 1989 requires
local authorities to ensure that when decisions are
made about where a child lives, if that child has a
sibling for whom the local authority are also

providing accommodation, so far as is reasonably
practicable in all the circumstances, the children

must be supported (“enabled”) to live together.

This is an incredibly important duty.

The Children Act 1989 guidance and regulations
Volume 2: care planning, placement and case review
affirms duties connected to supporting siblings to
maintain relationships. Subject to a best interests
assessment (which must always include children’s
wishes and feelings), siblings should be supported to
live together.?! Where this is not possible, at the
present time or for the foreseeable future, children
should be helped to understand why they cannot live
together, and sibling relationships and time together
“should be promoted and maintained irrelevant of the
distance of placement”.? Plans for supporting
relationships between sisters and brothers should be
“robust” and take into account children’s wishes and
feelings, and “contact must be meaningful and take
place where children feel safe and supported”.?®
Schedule 1, Paragraph 3 of The Care Planning,
Placement and Case Review (England) Regulations
2010 sets out what information should be included in
the child’s care plan specifically in respect of seeing
their sisters and brothers.?* The child’s care plan must
include:

= Inline with the child’s wishes and feelings,

arrangements for contact between siblings who
are not placed together.?
=  Arrangements for contact with “any other

connected persons”.?®

Where time together cannot take place or is
cancelled, children should be “fully supported to
understand the reasons” for this.?’” Regulations
require that ‘arrangements for contact’ be reviewed
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during care review meetings.? It is also important
to remember that, firstly, the IRO must meet the
child in private to hear about the issues they want
to be considered during their statutory review?®
and, secondly, that children can, at any time,
request a review outside of the planned review
timescales.®

Care and pathway plans:
protecting family relationships

Schedule 1, Paragraph 3 of The Care Planning,
Placement and Case Review (England) Regulations
2010 sets out what information should be included
in the child’s care plan regarding seeing and
spending time with their family:

= Arrangements to enable brothers and sisters
who do not live together to keep in touch.

= Details of any child arrangements order (see
Section 8, Children Act 1989) for a child who is
accommodated under Section 20).

= Details of parental contact (under Section 34,
Children Act 1989) for a child who is the
subject of a care order.

= Arrangements for contact with the child’s
parents, any persons with parental
responsibility and any other connected
persons.

The Children Act 1989 guidance and regulations
Volume 2 also remind us that throughout the child’s
time in care, it is the social workers responsibility to
identify and record the details of “all the people
who are significant in a child’s life” in the care and
placement plan.3! There are no specific legal criteria
for determining who should be deemed ‘significant’
to the child. The child or young person will be able
to indicate who they love, who they enjoy spending
time with and who was very important to them in
the past. Significant people could include half-
siblings, step-siblings, former carers and children
with whom the child previously lived (in foster or
residential care). Former teachers or other adults
who were once extremely important to a child may
also be significant.

Older children

For 16 and 17-year-olds (relevant children3?),
Schedule 1 of The Care Leavers (England)
Regulations 2010 requires the inclusion in the
pathway plan of support that will be provided to
them “to develop and sustain appropriate family
and social relationships” (Paragraph 6). Statutory
guidance (Volume 3: planning transition to
adulthood for care leavers) also requires the
inclusion in pathway plans of arrangements for
“contact with the young person’s parents, wider
family including siblings and friends and the
capacity of this network to encourage the young
person and enable them to make a positive
transition to adulthood”.?® It recognises the
importance of family and social relationships in
assisting young people with “integration into the
community that they identify with”.34 Established
good practice cited in statutory guidance recognises
that “close personal relationships” are vital to
children’s overall health and well-being.® Finally, as
part of the support offered to care leavers who are
getting ready for, or starting, further and higher
education, local authorities may need to “consider
additional funding so that young people can visit
previous foster carers, family and friends and

enable foster carers to visit them”.3¢

Refusing and stopping time
together

Children’s wishes and feelings are of central
importance when decisions are made about them
seeing and spending time with their families.
Section 22(4) of the Children Act 1989 requires local
authorities to ascertain the wishes and feelings of
children who are in care and to give due
consideration to their wishes and feelings before
making any decision affecting the child.

Section 34(4) of the Children Act 1989 gives the
family courts the power make an order authorising
a local authority to refuse to allow contact between
the child and their parents, guardians, other
persons with parental responsibility or other
persons named in previous court orders. Such an
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application can be made by the child or the local
authority.

Independent reviewing officers (IROs) have a range
of specific duties towards children. These include:
ensuring children are informed about their right to
make a complaint under the statutory
representations procedure and the right to apply
for permission (“leave”) to seek a Section 8 order or
to have their care order discharged; and referring
the child’s case to the Children and Family Court
Advisory and Support Service if the local authority
has failed to plan and review the child’s plan in line
with The Care Planning, Placement and Case Review
(England) Regulations 2010.%” IROs must also
consider referring any other significant breach of
the child’s rights (which includes the Human Rights
Act — see below) to Cafcass.®

A local authority can refuse to allow contact
without court authorisation only if it is considered
necessary to safeguard the child’s welfare and the
decision to refuse contact is urgent. In such
circumstances, contact can be stopped for no more
than seven days (Section 34(6)). After seven days,
unless refusal to allow contact is authorised by a
court, the duty to support children to see and spend
time with their family resumes.

The Care Planning, Placement and Case Review
(England) Regulations 2010 require local authorities
to take a number of steps if contact is stopped
without prior court authorisation (see Regulation
8). The local authority must immediately
communicate the decision in writing to the child
(unless it would be inappropriate to do so), their
parents, the IRO and any other person whose
wishes and feelings are considered relevant. This
notification should explain the reason for the
decision to refuse to allow contact, how long this
will last and how the decision can be challenged. It
must also be recorded in the child’s care plan.

Wider human rights protections

The right to family life is a fundamental human
right, for children and adults.

Article 8 of the European Convention on Human
Rights (ECHR) guarantees respect for private and
family life. Article 8 protects all children and young
people (and adults) against arbitrary interference
with private and family life (including
correspondence) by public authorities. It also places
a positive obligation (duty) on public bodies to
ensure that Article 8 rights are respected. This duty
is binding on local authorities because Section 6(1)
of the Human Rights Act 1998 requires all public
bodies to act compatibly with Convention Rights.

The United Nations Convention on the Rights of the
Child protects every child’s (aged under 18) right to
preserve their identity, including their family
relations (Article 8(1)). It also guarantees children
who are separated from one or both parents the
right to maintain a relationship and direct, regular
contact with both parents, unless this would be
against their best interests (Article 9(3)). As ever,
the child’s wishes and feelings (Article 12 protects
children’s right to be heard and to have their views
given due weight) must be central to any
assessment of their best interests. (Despite not
been fully incorporated into our domestic law, this
treaty’s provisions should still be implemented and
can be used in legal proceedings concerned with
children’s rights)
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Case studies

Independent advocates can draw on case law (court
decisions) and the decisions of bodies like the Local
Government and Social Care Ombudsman to
strengthen their advocacy. Some recent relevant
decisions are set out below.

Case law

=  Children in foster care enjoy the same right to

family life as children cared for by their birth

families

In March 2020, the Court of Appeal considered
whether a young person aged 20 who was not a UK
national had the right to stay in the UK on the basis
of the relationship with his foster family and his
rights under Article 8 of the European Convention
on Human Rights. The Court found that there is no
legal basis when considering Article 8 rights to treat
children who are placed with and cared for by
foster carers differently from children who

are cared for by their birth families. For a child to
have a ‘family life’ under Article 8 it must be shown
that they receive “effective, real or committed
support”. The Court also said that family life does
not suddenly come to an end when a child turns
18.%°

=  Duty to support children to see and spend

time with their family continues to apply
during the COVID-19 pandemic

In August 2020, the Court of Appeal considered the
duties of local authorities under the Children Act
1989 when making decisions about contact
between children in care and their parents during
the pandemic. The Court said that the principles set
out in the Children Act 1989 continue to apply
during the COVID-19 pandemic, even if some of the
decisions might be affected by the practical
challenges arising from the pandemic. The
principles that must be followed include the duty to
allow reasonable contact (Section 34(1)), duty to
promote contact (Schedule 2 para. 15 (1)) and the
paramountcy of the child’s welfare in decision-

making (Section 1(1)).%°

Local Government and Social Care
Ombudsman decisions

Family courts make decisions about how often and
on what terms care experienced children see and
spend time with their families, and these matters
are outside the jurisdiction of the Ombudsman.
However, the Ombudsman can identify and remedy
injustice if there are faults in how councils fulfil
their statutory duties. The decisions summarised
below focus only on the aspects of the complaints
relating to children and young people’s right to see
and spend time with their families.

= Telford & Wrekin Council (19 017 225)

An independent advocate complained to the
Ombudsman on behalf of S, an 11-year-old boy
looked after under a full care order and living with
his grandfather, about the frequency of his time
with his parents and two sisters. While the
Ombudsman concluded that the council had
considered S’s wish to see his family more often,
there were faults in how it had made its decisions
and that these faults caused injustice to S. The
Ombudsman found that the local authority had
arranged some care review meetings during school
hours, making them impossible for S to attend.
Further, where it had been known he would not be
attending, S’s IRO had failed to hear from him
before the meetings to understand his wishes and
feelings. The Ombudsman found this was likely to
have caused S uncertainty about whether his views
were heard and considered, and it would have also
made it harder for S to understand the reasons why
he would not be able to see his family more often.
As a remedy, the local authority agreed to, firstly,
explain to S why he would not be able to see his
family more often and, secondly, to remind social
workers how and when care reviews should be
planned and organised, and how children should be
supported to be heard and participate.

=  Cumbria County Council (17 014 300)

Miss X complained to Ombudsman that the council
stopped travel funding for her to see her daughter,
Y, who lived with her father. A court order which
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was in place during the period covered by the
complaint said that supervised contact between
Miss X and Y should take place and that the council
would pay travel costs for Miss X to see her
daughter. An IRO had been allocated to monitor Y’s
care plan and ensure it met her needs, and Y had
made it clear she wanted supervised contact with
her mother. Miss X said that travel funding had
been stopped without an explanation and that this
had caused her financial hardship. The
Ombudsman’s investigation found that the break in
payments was due to a change in Miss X's social
workers, miscommunication and the local
authority’s failure to address these matters
appropriately during its investigation as part of the
statutory Children Act 1989 complaints procedure.
The council agreed to apologise, to calculate what it
owed Miss X and to pay her £100 for the distress
caused.

=  Norfolk County Council (19 017 680)

Mr X complained that the council failed to facilitate
contact with his three children, B, C and D, over a
period of three years and that it failed in its duty
under the Children Act 1989 to promote contact.
Under their care orders, the children and their
parents were supposed to spend time together
once a month. During the period when contact was
not taking place, Mr X and his children missed a
total of 26 periods of time together. Records from
stage 2 of the statutory complaints procedure
showed that C, one of the three children, had
consistently asked to see and spend time with their
father but the local authority failed to facilitate this.
The Ombudsman found the council was at fault for
not arranging visits and for not keeping Mr X
involved in his children’s care. The council agreed to
apologise, pay Mr X £650 and take action to
improve its services. The Ombudsman also said a
copy of the decision should be sent to C’s IRO for
them to share it with C. The Ombudsman did not
find fault in the council’s failure to promote contact
between Mr X and B and D because both had said
they did not want contact with their parents and
there was evidence of this being discussed with
their social workers.

=  Norfolk County Council (20 007 190)

Miss X complained that the council failed to
promote adequate contact between her and her
three children, and that it didn’t communicate with
her about matters relating to her children during
the five months when they lived in foster care, after
interim care orders were made. Miss X’s fourth
child, F, lived with his father. A stage 2 investigation
found, among others, that: the children were not
offered the opportunity to say goodbye to their
mother when they entered foster care; the
children’s foster carer restricted Miss X’s time with
the children and made it harder for her to
understand how the children were being cared for;
the council failed to support F (the oldest of the
four children) to see his three younger siblings; and
the council did not offer an apology or
acknowledgement of the distress caused to the
children and to Miss X. No remedy was offered
despite the complaint being upheld in full and
instead a recommendation was made to fund
therapy for the family.

Because the Ombudsman found the council’s stage
2 investigation to be “robust, thorough and
proportionate” and because all of Miss X’s
complaint points were upheld, the Ombudsman’s
investigation focused on considering the injustice
caused to Miss X and the remedy. It found that the
council’s faults caused “significant stress and
uncertainty” to Miss X. Crucially, the Ombudsman
also considered the impact of the faults on the
children and found that they all suffered
“unnecessary additional distress” during an already
difficult period, that they remained in foster care
for longer than necessary and had their time
together with their mother restricted. The
Ombudsman recommended a financial remedy to
acknowledge the distress and uncertainty caused to
Miss X and the four children during the time they
spent in care.

© Article 39 (Children Act 1989 guide 2: supporting family and other important relationships, v.2 July 2021).
Please note: the information we provide is for general guidance. It is not legal advice.


https://www.lgo.org.uk/decisions/children-s-care-services/looked-after-children/19-017-680
https://www.lgo.org.uk/decisions/children-s-care-services/child-protection/20-007-190#point1
https://www.lgo.org.uk/decisions/children-s-care-services/child-protection/20-007-190#point1

Regulations

Acts of Parliament
(secondary legislation)

J Statutory guidance

(primary legislation)

Seeing and spending time with family: a visual map to legislation and statutory guidance

Children Act

1989

A). Children looked after under a care order

\

/The right o see and spend time with family

Section 34(1)
(Parental contact etc. with children in care)

Schedule 2, Paragraph 15
(Promotion and maintenance of contact

k between child and family) /

/ Stopping time with family \

Section 34(4)
(Authorised by a court)

Section 34(6)
(Without a court authorisation)

k (see also Regulation 8) /

B). Children accommodated under Section 20

Contact is agreed between the local authority, the child
and other persons wishing to maintain relationships.
Child arrangements order can be applied for (Section 8)

Children’s wishes and feelings

Section 22(4)-(5)
(Duty to ascertain children’s wishes and
feelings and give them due consideration)

The Children Act 1989 guidance and
regulations Vol 2: care planning,
placement and case review 2015

The Care Planning, Placement
and Case Review
(England) Regulations 2010

\
Schedule 1, Paragraph 3 See the following parts of the guidance in particular:
(Care plans, family and social = Arrangements for contact (pp.42-46)
relationships) . Placement with siblings (p.55)
- J

Schedule 7, Paragraph 4
(Considerations to which the
responsible authority must have
regard when reviewing C’s case)

- J

IRO Handbook: Statutory guidance
for independent reviewing officers
and local authorities on their
functions in relation to case
management and review for looked
after children.

> Regulation 8
(Contact with a child in care)

Human rights protections

The Care Leavers (England) Regulations 2010
The Fostering Services (England) Regulations 2011
The Children’'s Homes (England) Regulations 2015

Human Rights Act 1998 /
European Convention on
Human Rights (Article 8)

United Nations Convention
on the
Rights of the Child
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