
 

 

Submission to the government consultation on the ‘Reforming the Mental 

Health Act’ White Paper, April 2021 
 

Introduction  

Article 39 fights for the rights of children living in state and privately-run institutions in England 

(boarding and residential schools, children’s homes, immigration detention, mental health inpatient 

units and prisons). We do this through awareness-raising of the rights, views and experiences of 

children; legal education; practice development; and policy advocacy, research and strategic 

litigation. We take our name from Article 39 of the UN Convention on the Rights of the Child 

(UNCRC), which entitles children who have suffered rights violations to recover in environments 

where their health, self-respect and dignity are nurtured.  

Last year Article 39 published ‘A safe space? The rights of children in mental health inpatient 

care’,1 which considers children and young people’s access to independent advocacy services in 

mental health inpatient care and the concerns and issues which they bring to their advocates. We 

run the Children and Young People’s Advocates Network, with over 260 members, and have held a 

number of discussion groups with children’s advocates which have informed this consultation 

response.  

The questions outlined in the government’s consultation on the White Paper2 do not address many 

of the concerns we have regarding children and young people’s experience of mental health 

inpatient care. Therefore we are sending this submission by email and hope the recommendations 

put forward are considered. This submission will cover:  

 Children’s entitlement, and access to, advocacy services  

 Placements out-of-area and on adult wards  

 Referrals to local authorities and identification and support of children in need  

 Data collection and understanding children’s experiences of mental health hospitals. 

Where there was a consultation question relevant to the issue discussed we have answered this in 

the body of the text (boxed out for clarity).   

Article 39 has also contributed to, and fully supports, the joint response to the consultation 

coordinated by the Children and Young People’s Mental Health Coalition, particularly the call (not 

included in this document) for Section 131 of the Mental Health Act 1983 to be extended to under 

16s who are competent to make decisions about their admission.  
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Access to advocacy 

Article 12 of the UN Convention on the Rights of the Child (UNCRC) grants all children the right to be 

heard and taken seriously in all matters affecting them. It applies to decision-making processes 

affecting individual children as well as children collectively. There is a specific requirement in article 

12(2) for children to be heard in all formal (judicial and administrative) proceedings affecting them, 

either directly or through a representative. The Committee on the Rights of the Child’s General 

Comment on article 12 makes it clear that these proceedings include, for example, "decisions about 

children’s education, health, environment, living conditions, or protection” and that “the right to be 

heard applies both to proceedings which are initiated by the child, such as complaints against ill-

treatment… as well as to those initiated by others which affect the child”.3  

Access to advocacy is a key part of ensuring that all children are heard and their rights are respected. 

The statutory right to advocacy exists for many of the most vulnerable children and young people 

who are at heightened risk of not being heard or suffering rights violations. Advocates not only help 

address problems but also  work with other professionals and practitioners and service providers to 

promote a culture where children’s wishes, feelings and rights are understood, heard, respected and 

upheld in practice.  

Independent mental health advocates (IMHA) have a fundamental role in supporting children in 

mental health hospitals. They can help them understand their rights and the complex systems in 

which they find themselves and participate meaningfully in decision-making processes affecting 

them. While an advocate cannot always ensure that a child’s wishes and views are acted upon 

entirely, they can ensure their voice is heard and that breaches of their rights are challenged. In ‘A 

Safe Space?’ we shared examples of the roles advocates play in supporting children to, among other 

things, communicate their wishes and feelings to medical professionals, shape their care and 

treatment plans, challenge their detention and plan for leaving hospital.4    

While the Mental Health Act 1983 (MHA) provides the right to access support from an IMHA to 

those who are formally detained,5  this same right is not afforded to informal patients who are in 

hospital on the basis of their, or their parents/carers’ consent.  

Over 3,500 children are placed in mental health inpatient care each year; of these, around two-

thirds are informal patients.6 There is little published information on this group, where they are 

placed and reasons for admission. The law concerning admission and treatment for children who are 

informal patients is complex but they are not legally entitled to information or support to 

understand (and apply) it.  

Advocates have raised concerns that, although legally allowed to leave hospital, children admitted to 

hospital ‘informally’ often live under exactly the same conditions as those detained under the MHA. 

There are ‘informal in theory’ because their physical environment is the same as for detained 

patients. Furthermore, many young informal patients do not understand their rights and feel an 
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underlying threat that if they in some way ‘break the rules’ they will be sectioned. As highlighted by 

the Children’s Commissioner for England, this raises serious questions about whether these children 

are there genuinely on the basis of consent and whether children are also at risk of being unlawfully 

deprived of liberty as they do not, in practice, have the ability to leave, a potential breach of Article 5 

of the European Convention on Human Rights.7  

The gap in protection for informal patients has been addressed in some hospitals through the 

development of drop-ins and ad hoc or contractual advocacy provision for that group. However, this 

often relies on the ‘good will’ of advocacy services, many of whom are not funded to help informal 

patients but do so anyway. Without a statutory duty to provide advocacy there remains a significant 

risk of children in need of support not receiving essential advice, support and representation. 

Even for those with an existing legal entitlement, access may not be straightforward. Many children 

will be so unwell on arrival that it will be hard to take in information and an offer of advocacy will 

need to be provided consistently throughout their time in hospital. Some units have a system of 

automatic referrals (known as ‘opt out’ or ‘open access’) where every child detained under the MHA 

is referred to an IMHA unless they specifically say they do not want to be. But not all settings offer 

this and advocates told us that access to advocacy can rely too heavily on the setting in which a child 

is placed, the knowledge and the understanding of medical staff.8 Many advocates felt that they are 

too often seen as ‘causing trouble’ rather than as a vital support role for children and young people 

and this could negatively impact access. 

There is also little available data on how many children are actually accessing an advocate. The 

responsibility for commissioning IMHA services lies with local authorities.9 Article 39 sent Freedom 

of Information requests to all authorities with Tier 4 services in this area – of those that responded 

only 21% were able to provide data on the number of children accessing advocacy.10 One local 

authority claimed not to have any Tier 4 CAMHS services in its area despite there being a Priory 

Hospital with capacity to look after 22 children and adolescents in the borough, while another 

explained that IMHAs for children were not commissioned at all, with an adult advocacy provider 

picking up any requests for help that did arise. A recent report from the Children’s Commissioner for 

England found that 13% of wards had not had any advocates visiting children there prior to March 

2020.11 

Most local authorities told Article 39 that data on children’s advocacy was held by (Clinical 

Commissioning Group) CCGs or Foundation Trusts. Many CCGs would conversely claim that local 

authorities held the data. Of the NHS Foundation Trusts we contacted, only a third were able to 

provide data on the number of children who had received support from an advocate over the past 
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three years.12 Of those who could provide data, nearly all recorded that NHS complaints had been 

submitted without the assistance of an advocate, despite the legal right to request the support of an 

advocate when making a complaint.13 No data is available showing whether children are 

automatically offered the assistance of an advocate when they raise concerns or seek to make a 

complaint,14 or when they report abuse.15 

The 2018 Independent Review of the Mental Health Act16 recommended that children and adults 

who are in hospital voluntarily should also have the statutory right to an advocate, just like those 

who are formally detained, and that advocacy should operate on an opt-out basis, so people can 

more easily get the support to which they are entitled. This was echoed by the Care Quality 

Commission which has called for advocacy to be “offered on an opt-out basis in future”.17 

The White Paper recognises that IMHAs are “well placed to support informal patients to understand 

their rights” and its impact assessment makes a detailed case for expanding the right to an advocate 

to informal patients. However, it states that, as it would create an “additional burden” for local 

authorities and advocacy providers “expanding the statutory duty to all inpatients will therefore be 

subject to future funding decisions”. This is a weak response to a significant gap in rights protections, 

especially given the continuing concerns about very serious human rights violations in these settings 

– highlighted by the Joint Committee on Human Rights and others. Clear commitments to change 

are vital to delivering on the UK’s human rights obligations and the government’s stated intention of 

empowering individuals and ensuring they have a voice. 

RECOMMENDATION 1: The government should commit without qualification to expanding the 

right to support from an advocate in the forthcoming Mental Health Bill. This should include:  

 All advocacy operating on an opt-out basis 

 All those admitted to hospital informally to have the legal right to an independent mental 

health advocate 

RECOMMENDATION 2: Local authorities are already required by law to report annually on their 

representation and complaints procedure under the Children Act 1989. A comparable duty should 

be introduced to report on the availability and quality of independent advocacy services to 

children and young people, covering all those eligible groups for whom the local authority has 

responsibility to arrange advocacy. 
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Consultation question 

15) Do you agree with the proposed additional powers of independent mental health advocates? 
Please give reasons for your answer. 

We broadly support the introduction of additional powers of independent mental health advocates 

(IMHAs). Where there are issues with a child or young person’s mental capacity, or conflict with 

family members, additional powers, including the power to apply to the tribunal on a patients’ 

behalf, would be helpful. 

However, there are concerns that expanding an advocate’s statutory role within the mental health 

hospital system could undermine the position of an advocate as someone who works alongside the 

young person. As outlined above, the role of an advocate is to help ensure that a child’s wishes, 

feelings and rights are understood, heard, respected and upheld in practice. Many advocates are 

keen not to be seen as ‘another professional taking over control’ and emphasise the importance of 

not to taking power away from children but rather empowering children and young people where 

possible to make informed choices. 

In light of this, it is very importance that clear guidance accompanies any changes to legislation to 

support advocates to use any new powers appropriately and to protect the integrity of the role.  

16) Do you agree or disagree that advocacy services could be improved by: 

*enhanced standards – strongly agree 

*regulation – agree  

*enhanced accreditation – agree  

*none of the above, but by other means - agree 

Please give reasons for your answer. 

We strongly agree that advocacy services could be improved by enhanced standards for children’s 

advocacy, and work is already underway to consult on a revised set of national standards (see 

https://article39.org.uk/advocates4u-campaign/ ). As this work continues, the Department of Health 

and Social Care must work with the Department for Education to ensure that they are applicable 

across all settings, including children’s mental health inpatient care. It is vital that the relevant 

government departments oversee the development of one comprehensive set of national advocacy 

standards applicable across all settings and covering all eligible groups of children and young people 

up to at least age 25. Critically, the forthcoming government consultation on the revised standards 

must seek the views of children and young people with direct experience of mental health inpatient 

care (alongside other groups of children and young people who have, or are entitled to have, an 

advocate).  

In light of concerns about the variation in quality of advocacy services, there is clear value to 

ensuring that advocates have an adequate level of knowledge that is verified by an external body. 

This could help achieve consistency in the quality of services across the country and may also result 

https://article39.org.uk/advocates4u-campaign/


in children and young people feeling more trusting of their advocate. A form of qualification could 

also help elevate the status of advocates within local authorities and the NHS and other providers of 

health services.   

However, advocates with whom we work raised concerns about their role becoming ‘another 

professional’ and emphasised the importance of values-based practice alongside knowledge of the 

law and access to training. Competence and knowledge would be better demonstrated through the 

impact on children and young people of work done by an advocate, rather than by a written exam, 

for example. Concerns were raised about increased ‘professionalisation’ creating barriers to those 

becoming advocates and reducing diversity. 

Any new regulation framework must be developed in conjunction with those who have experience 

of using advocacy services, advocates and advocacy providers. It must also be proportionate in terms 

of the scheme’s requirements and benefits. It is important to note that smaller providers would 

struggle with extra demands and with much of the current training and qualifications advocates 

have to do the work in their own time.  

One option that could be considered would be a national body in England with a regional 

infrastructure overseeing the regulation, standards, commissioning and quality of support and 

training for advocates working with children and young people.  

It is also important to note the impact of the current funding and commissioning arrangements for 

children and young people’s advocacy services. Often organisations are encouraged to bid for 

services with unrealistic operating costs through a competitive contracting process. Short-term 

contracts build-in uncertainty and instability and do little to improve the quality and independence 

of services.  

Finally, steps should be taken immediately to ensure that the availability and quality of advocacy 

provision is a key part of Care Quality Commission (CQC) inspections, which is not currently the case.  

RECOMMENDATION 3: The government should create a cross-departmental strategy and system 

of oversight for children and young people’s advocacy, including:  

*One comprehensive set of national advocacy standards for children and young people’s advocacy 

services (these are currently being worked on and the DHSC must work with the DfE to ensure that 

they are applicable across all settings, including children’s mental health inpatient care) 

*Comprehensive guidance on funding arrangements, independence and  commissioning of 

advocacy services.  

RECOMMENDATION 4: The CQC should urgently make changes so that their inspection reports 

address, as a matter of course, whether or not advocacy is provided to children in inpatient care; 

the capacity and effectiveness of advocacy and/or the challenges faced by advocates.18 
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Placing children out of area and on adult wards 

In 2016, the government pledged to ‘eliminate’ the inappropriate use of beds in paediatric and adult 

wards for children.19 This promise is far from being realised and (more) action is urgently needed to 

ensure children are no longer put into settings not intended or designed for them.  

Article 37(c) of the UNCRC, providing protection from inhuman and degrading treatment, requires 

that states separate children and adults who are deprived of their liberty, unless such placement 

would be in the child’s best interests. Yet NHS England data showed that 592 children were placed 

on adult wards in 2019/20, three times the number in the previous year.20 NHS England has reported 

significant concerns about the quality of this data and no information is provided on the reasons for 

admission to adult wards, so there is no way to judge whether this is a result of capacity issues on 

children’s wards. In 2007, the Mental Health Act was amended21 to provide that no child should be 

placed in an adult ward, except in an emergency or in ‘atypical’ circumstances. In the absence of 

accurate data collection and publication, we have no sense that this legislative safeguard is being 

implemented, or that there is any strategy at a national level for bringing to an end this 

inappropriate and potentially harmful practice. 

NHS data (obtained through a Freedom of Information request because it is not publically 

available)22 shows that for from 2016-19 over 1,000 children a year were placed ‘out of area’ a year, 

nearly all of whom were detained under the Mental Health Act. In 2017/18, 518 of the 1,255 ‘out of 

area’ admissions were considered to be ‘inappropriate’, based on an assessment of the child’s 

clinical needs, their individual preferences and any special circumstances.23 In our research, many of 

the advocates we consulted worked with children placed over 200 miles away from their home. They 

highlighted the detrimental impact that being in hospital so far from their support systems had on 

children, especially separation from parents and other family members and their right to respect for 

their private and family life under Article 8 of the European Convention on Human Rights.   

The White Paper agrees that the local authority should be notified when a child or young person is 

placed in an adult ward or out of the area or if an admission lasts more than 28 days. These are 

minimum procedural safeguards that, in themselves, do not ameliorate the core human rights risks 

of children being placed in adult environments and/or sent many miles from home. The government 

intends to put these reporting duties in the Code of Practice but does not elaborate on what the 
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local authorities would be expected to do on receiving such notifications. Our experience is that 

notifications under section 85 of the Children Act 1989 do not act as an effective safeguard (see 

below) and we would recommend stronger legislation and guidance in these areas. 

The government has rejected the recommendation made by the Independent Review of the Mental 

Health Act that providers be required to notify the Care Quality Commission (CQC) where a 

child/young person is placed in an adult unit, within 24 hours and that the CQC should record both 

the reasons for placement and its proposed length. The White Paper states that the NHSEI’s regional 

specialised commissioning teams are delivering the ‘Accelerated Bed Programme’, which aims to 

stop inappropriate out of area placements and children being put onto adult wards. However, a 

succession of CAMHS wards have closed down in recent years after being judged inadequate by the 

CQC or due to staff problems, compounding an already intolerable situation.24  

We believe more action is urgently needed to address the problem of children placed in 

inappropriate settings. 

RECOMMENDATION 5:  There should be a statutory presumption against children being placed on 

adult wards and the recommendations of the 2018 Independent Review of the Mental Health Act 

regarding improved CQC oversight should be introduced. 

RECOMMENDATION 6: The duty to notify the local authority when a child or young person is 

placed in an adult ward or out of area or if an admission lasts more than 28 days should be set out 

in primary legislation. Statutory guidance should make clear that such a notification will act as the 

trigger for an assessment of whether the child is in need under section 17 of the Children Act 1989. 

RECOMMENDATION 7:  As raised in the ‘Data collection’ section below, the government does not 

collect and publish sufficient data relating to children sent out of area or admitted to adult wards 

and the reasons for those admissions, nor on the capacity of Tier 4 services. This needs to be 

addressed as a matter of urgency.   

Safeguarding  - involvement of local authorities  

Consultation question 10 

Do you have any other suggestions for what should be included in a person's care and treatment 
plans? 

Children’s care and treatment plans should facilitate the engagement of local authorities from an 

earlier stage and ensure not only that any need for additional local authority support is recognised 

but also that appropriate discharge planning takes place.  

Under sections 85, 86 and 86A of the Children Act 1989, local authorities are required to arrange for 

visits and the provision of support to under-18s who are accommodated in NHS or independent 

hospitals for more than three months. The authority must make arrangements to visit the child, take 
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such steps as are reasonably practicable to enable them to determine their welfare is “adequately 

safeguarded and promoted” and consider what action might need to be taken.  

However, Article 39’s research found that children in mental health hospitals were not always 

prioritised because they were seen as being ‘safe’. Children were often not given social workers and 

this could negatively impact discharge planning. Even for children who were already looked after by 

a local authority under section 20 or were in care under section 31 of the Children At 1989 prior to 

admission, the process seems to be disjointed. Of the local authorities who responded to our 

Freedom of Information requests, 94% kept contact kept no accessible records of referrals and 

action taken under sections 85 and 86 of the Children Act 1989.25 This makes it incredibly difficult to 

track whether children are receiving the help from children’s social care to which they or their 

families are entitled. Furthermore, only two local authorities produced their own detailed guidance 

covering assessment and support for children accommodated in a mental health hospital in the local 

authority’s area (a further two were in the process of developing this). 

Some local authorities also seem not to be aware of their duties under section 117 of the MHA, 

which sets out the legal obligations on relevant local authorities and CCGs to provide aftercare to 

certain detained patients after they have been discharged from hospital. This can leave children in a 

precarious position, feeling scared and uncertain about what will happen when they leave hospital, 

and for some children the lack of appropriate accommodation means their discharge from hospital is 

delayed – sometimes for a very long period.26 

RECOMMENDATION 8: Children’s care and treatment plans should include a clear proforma which 

captures multi-agency working and must be completed to ensure that any need for additional 

local authority support is recognised and that appropriate discharge planning takes place . 

See also Recommendation 2 above  

Data collection  

The Independent Mental Health Act Review recommended that where data is recorded it should be 

split into age groups. In the White Paper is it stated that this is already the case. However, there are 

significant gaps in available data on children in mental health hospitals and the data that exists can 

be confusing, incomplete and difficult to access, which makes monitoring whether children’s rights 

are being upheld even more challenging. A wide range of national data on the experiences of 

children and young people as mental health inpatients should be regularly collected and published. 

Below are some specific examples of existing gaps in published data: 

 Data on the number of children admitted to Tier 4 wards is available in two different sets of 

statistics and does not match data provided by NHS England to the Children’s Commissioner 
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and in response to Freedom of Information requests. Furthermore, the data is not broken 

down further, for example by type of unit/ward, which limits its use.   

 There is no published data available on the total number of children admitted to CAMHS Tier 

4 units as ‘informal patients’ and the basis on which they have been admitted to hospital. 

This is significant when considering issues of consent.  

 There is no publically available data from NHS England about how long children spend in 

hospital once they have been detained under the Mental Health Act. Data does exist on the 

number of ‘bed days’ for children and young people. However, this is not broken down by 

type of unit, meaning it is not possible to draw any conclusions from the figures.  

 NHS data on the number of children admitted to hospital ‘out of area’ and whether this is 

considered to be ‘inappropriate’ (based on an assessment of the child’s clinical need, 

individual preference and any special circumstances) is not publically available. While regular 

data is available on the ‘Total number of inappropriate out of area bed days’ in the NHS 

Mental Health Dashboard, this is not disaggregated by age. 

There are also significant gaps in data collection regarding children’s access to advocacy, as 

explained above.  

RECOMMENDATION 9: The Mental Health Bill should include a duty on the Secretary of State to 

ensure that national data on the experiences of children and young people as mental health 

inpatients is regularly collected and published. This should include data on the number of detained 

and informal patients broken down by type of unit; reasons for admission; length of time waiting 

for a hospital place; out-of-area placements and their reasons; safeguarding referals; serious 

incidents; the number of children receiving advocacy support; and the number of children placed 

on adult wards and length of stay.  

For more information please contact Kamena Dorling, Head of Policy and Advocacy, Article 39 at 

kamena.dorling@article39.org.uk 
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